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FEDERAL COURT. 


PRESENT: Sir Patrik Spens, Knight, Chief Justice, 
A - Mr. Justice S. Varadachariar and Mr. .— 
T SLE Justice Zafrulla Khan. : 
p ; BASANTA CHANDRA GHOSE. 
| En "E 
THE KING-EMPEROR, terest 


{On APPEAL FROM THE Hiou COURT oF IG ERIENE 
AT PATNA] 


Delesiu— Detention of— Criminal Procedure Code (Aci: V of 1898), 
` . Lesetlon 491, application under—Ordinance No. III of 1944, (^ -ultra vires 
> the Gevernor-Gensral—Legisiation relating to prosecution of war— 

, Ordinance No III of 1944, clause (11), if walid—Acting prejudicially to 

"| the maintenance of public order and the eficient prosecution of war—: 

Order, proof of—Constitution Act, 1935, sections 590(2), 93-—Ordinancé 

Ne. III of 1944, section 11 clause (2)—Bwrden of proof—Proef to the 

contrary—Challenging the factum or bona fides of the order—Mala fides— 

; Cancellation of previous order—RarHer order of detention defective on 

_, formal grounds—Proper order of detention on pre-existing greunds—Order . 

of datention, if can be made against a person who is already under - 

deientien——Analogy of civil proceedings to Habeas Corpus proceedings 
i e Validating order. 

. Ordinance No. IIl of 1944 is not adírs vires the Governor-General wm 
authorislog detention on the ground `that the detenue is likely to act ina 
‘manner prejudicial to-the efficlent prosecution of the war. 

The legislation relating to the prosecutloa of war is within the abject 
‘specified in Entry No. 1 in List I. The referenoa to “ the efficient prosecution , 
of the war " in Ordinance No. MI of 1944 as well asin the order of detention 
1s to ba understood in the light of the olroumstances ` in" ‘which “the Ordinange 
came to be passed. B 


yv, 
The King-Empecor. 
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Clause 11 of the Ordinance No. III of 1944 Is not invalid in so far as it 
prohibits'oertain matters being adduced in evidence during the currency of the 
Ordinance. 


It is open to the detinue to show that the order of detention on the groond 
that it was neoessary so to do with a view to preventing him from acting in a 
manner prejudicial. to the maintenance of public order and the efficient prose- 
outlon of the war was not in fact made by the Governor or that it was a fraudc- 
lent exercise of the power. The burden of substantiating thoee pleas lies on 
the detinus ; 


Liversidge v. Anderson (1) and Green v. Secretary of State fer Home 
Affairs (2). 

As regards proof of the orders, there is nothing in the proclamation under 
section 93 of the Constitution Aot to exolude the application of section 59(2) 
of the said Act or clause 10/3) of the Ordinance, 


The more fact that the detinue challenges the factum or the bona fides of 
the order or the fact that the Officers of the Government must naturally be in 
possession of information on the subject is not “ proof to the contrary " 
so as to make it incumbent on the Government to adduce evidence in support 
of the order. 


Green v, Secretary of State for Home Affairs (a) referred to. 
Rew v. Carr-Briant (3) distinguished. i 


The fact of cancellation of the order of 19th March, 1942 by the order of 
3rd July, 1944 and the passing of a fresh order of detention on the 3rd July, 
1944. does not show mala fides. g j 


"Where the earlier order of deteation is held defective merely on formal 
grounds there is nothing to preclude a proper order of detention being based 
on the pre-existing grounds themselves, especially in cases in whioh the 
sufficlency of the grounds is not examinable by the Courts. 


* An order of detention oan be passed against a person who is already under 
detention : 


~ Kamla Kunt Asad v. King- Hmperor (4). 


The analogy of olvll proceedings in whioh the rights of parties have 
ordinarily to be ascertained as oa the date of the institution of the proceedings 
oannot be invoked in proceedings in the nature of Habeas Corpus. 


If at any time before the Court directs the release of the detinnes, a valid 
order directing his detention is produced, the Court cannot direot his release 
merely on the ground that at some prior stage there was no valid cause for 
detention. The question is not whether the later order validates the oerlior 
detention but whether in the face of the later valid order the Court oan direct 
the release of the petitioner. 


Federal Court Criminal Appeal No. XII of 1944. 


(1) [1944] A. C. 206, 

(a) [1942] A: C. 284, 

(3) L. R. [1943] 1 K. B 607. 
(4) (1944) I. L, R. 23 Pat. 952. 


VoL. 86.] FEDERAL COURT. 3 


: > a o 
Mr. S. C. Ghose, Advocate, Federal Court, with Mr. B. C. De, uS 
Advocate, Patna High Court, instructed by “Mr. Gurwdayal Sahay, 1945; 
Agent, for the Appellant. : : iex Chandra 
bom 
Sir Brojendra Mitter, Adootate-General of India (Mr. H.K. deus King-Emperor. 


Bose, Advocate, Federal Court, with him) instructed by Mr. K. Y. 
Bhandarkar, Agent. Mr. Mahabir Prasad, | Adpocate- General 
of Bihar, ( Mr. R.J. Bahadur, Advocate, Federal Court, with him) 
instructed by Mr. S. P. Varma, Agent, for the Respondent. 


The judgment of the Court was delivered by 


_ Spens, C. J. :—This is an appeal by a detinue against an order Fanuary, 1 
of the High Court at Patna dismissing his application under 
S. 49t of the Criminal Procedure Code. u The, appellant was 
, Srrested on the apr Mar&hligaztiundezep Quer. dated 19th March 
“1948 purporting tb be mads byetHhe Governor of, Biber in exercise 
of the po yers 'cönferrdä !5y! rhle a6 of ithe, Defence of India Rules. 
, Ihe polls nh ubder"S, 491 wasfiled..ana8th April 1943. For 
Mut Ong T of -antthés, ° > the hearingvof:¢he,applicatign was delayed 
.tl February Hd 'ard'in tlié:theanwhileg; Ordipange III of 1944 


ef d 


1:8. projaulgiaeid ^ "on! the 16thni Jnuargi;rg44- o; T he application 


41 


om cai by’ fud! Hift? Gourt;! bubanjappeal, this Court 
'o cheld ihs Ul fie Or inking (Ord nante Nos d] Lif,r944) did not 
ae away th P e" power df thé High «Caurito,degljWipi the matter 


3151 yt ny. 


and indi Poiilitted thé cdsa! to thay ddieh,, Court with a 
mi direction th ist d € peti iti i98 bé té&toredotocihe. file gpd disposed of 
, dn dye, coured c of àv. The order! ofs this; Gourt wag, passed ‘on the 


1 830d May, 19. 4 Oath Red “July 219344 the,.Goyernor of Bihar 
: passed wo, ordi ‘Nos. 3928 O:andi39a9-C,,By the first, he 
cancelled the ora vot oe ee yiMarch 1942 and by 
oz the secon he dir rd hé Getehttionrof the, appellant on the ground . 

td ; thatit vas necessary "sd W dö D'twthzaixiewo to preventing him from 


:qs CEU a mandir ‘ptejudiciak/tolthe; maiptegagce,of public order 
" pod QE probation’ Lofetthe! wart; When the application 
ote re on for "idartte? before ithe, v High; Geyt reliance was 
N pied Ad voclité-Generat:ofcBihar en 08 grder of the 3rd 
o Ad t 
y Daa d he Gohtdhdod “thatdbavas, unnecessary in the circum 
1stances to e fe lighe Cyalidity ofitbe -order of rgth March 
[2 3943. ;  Objec ection Whe ken oi behalf ofpthe; detipue to this course 
,: and the validity” "or "the: orders^ob«the,;39th;y March 1942 and 
3:314; July, s" pu e was? questiotiéd:i on; vasioyg; grounds. These 
»uiccantentigna were : disguised at !iconsiderable Jength by the learned 
sid ep Dine ad bitos] 
5d) lcouriy 


E 


x 
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poe Judges of the High Court and they held that.the objections we 
1945. untenable ; the petition was accordingly dismissed. Hence th 


Basanta Chandra Appeal. "E 
Ghose Two constitutional points were urged before us. The first x 


to the effect that Ordinance No. III of 1944 was siira vires t 
Spens, C. 7. Governor-General in so far as it purported to authorise detenti 
— on the ground that the detenue was likely to actin a manner-p 
‘ judicial to the efficient prosecution of the war. It was conten 
that legislation relating to the prosecution of war was not wit 

the ambit of any of the lists in Schedule VII to the Conatitut 

Act and that therefore neither the Indian Legislature nor ' 
Ordinance-making authority was competent to legislate in rest 

of that topic. It was recognised that “preventive detention. 

reasons of State connected with defence" was a subject speci 

in entry No.1 in List I but it was urged that it could not 

assumed that the prosecution of the war was necessarily a ma 

of defence and that the war may in certain circumstances boa 

of aggression or conquest. Weare of the opinion that there i: 

force in this contention. The reference to “the efficient pr 

cution of the war" in the Ordinance as well as inthe ordi 

detention must be understood in the light of the circumstanc 

which the Ordinance came to be passed. The language of ^ 

of the Ordinance is only a repetition of the language of S. a( 

the Defence of India Act and that Act begins by referring tc 

j proclamation of the Governor-General under S. 10a of the C: 

tution Act to the effect that the security of India is threatene 
the war. Events of which the Court is entitled to take ju. 

notice were happening in 1942, 1943 and 1944 with referon 

which it could clearly be postulated that the efficient prosec 

of the war was necessary for the defence of India. 

It was next contended that Cl. 11 of the Ordinance was i» 
in so far as it precluded certain matters being adduced in evid 
It was said that this was in effect an attempt to repeal pri 
certain provisions of the Evidence Act and it was not witb 
powe: of the Governor-General to do 80 by an Ordinance. Th 
tention is misconceived. It was admitt:d that it was wit 
power of the Governor-General to enact such a provisio: 
in force during the time that the Ordinance itself was ip 
What was contended was that he had no power to affect thr 
sions of the Evidence Act permanently. Clause tr of tł 
nance does not purport to do so. Its words are genera 
utmost that could be said is that if the prohibition ens 


We 
The King-Emperor. 
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it were sought to be enforced after.the expiry of the Ordinance, 
& question might arise as to whether the prohibition would then 
remain in force. But that is no,ground for holding that the 
clause is invalid even in so far as it prohibits certain things 
being done during the currency of the Ordinance Objection was 
also taken to ihe validity of sub-clause (a) of Cl. rt. It was con 
tended oa the authority of Chester v. Bateson (1) that such a provi- 
sion could not be said to be for the peace and good Government of 
British India and could not} therefore be held to be authorised 
by S. 72 of the Ninth Schedule to the Constitution Act. It is 
unnecessary for the decision of this case to deal with this ques- 
tion even if it were open to the Court to examine the correctness 
of the decision of the Governor-General s85 to the requirements of 
any particular situation. 

With the leave of the Court, a number of contentions relating 
to other aspects of the case were urged before us. As we are of 
the opinion that there is no su»stance in any of these contentions, 
they may be briefly dealt witp. It was broadly maintained that 
neither the order of rgth March 1942 northe orderof 3rd July 
1944 was a dona fide exercise of the power entrusted to the Gover- 
norand that they were passed for other ulterior ends unconnected 
with the maintenance of public'order or the efficient prosecution 
ofthe war. It was urged that as the detenue challenged the dona 
fides of the orderand asthe reasons and circumstances relating 
thereto were wholly within the knowledge of the officers of Govern 
ment, it was incumbent upon the Crown to examine these officers 
to establish the Jona jide character of the order and that as they 
have not been examined the Court must draw the inference that 
the order was not made in the dona fide exercise of the power. It 
was even contended that after the proclamation under S. 93 of 
the-Constitution Act, the Crown was no longer entitled to rely 
on S. 59(a)]of that Act and CL ro(3) of Ordinance III of 1944 and 
that the order of the 3rd July 1944 should therefore be formally 
. proved. A complaint was also mile that the High Court acted 
improperly in dismissing the application of the  detenue to 
summon Mr. Houlton, the Chief Secretary to the Government of 
Bihar, who had signed the orders of the 3rd July r944. This line 
of argument is;'in our opinion untenable, It was no doubt open 
to the detenue to show that the order was not in fact made by the 
Governor of Biker or that it was a fraudulent exercise of the 


(1) L. R. (1920) 1 K, B. 829. 


F.C. 
194.5. 
Ml 


Basanta Char 
;Ghose 


v. 
The King-Eny 
Spens, 6.9 
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.C power. The observations in Liversidge v. Anderson (1) and Green 


T 1945. v. Secretary of Stats for Home Affairs (2) establish that the burden 
Basanta Chandra Of substantiating these pleas lies on the detenue. In the words 
è G of Viscount Maugham, once the order is proved or admitted "it 
The King-Emperor. must be taken prima facie, that is until the contrary is proved, to 
have been properly made and that the requisite as to the belief of 
the Secretary of State (here, the Governor) was complied with". 
As regards proof of the orders, we find nothing in the proclama- 
tion under S. 93 to exclude the application of S. 59(a) of the Con- 
stitution Actor CL 1o(3) of the Ordinance. The proclamation 
suspends only so much of S. 59 as requires "consultation with the 
minister". The mere fact that the detenue challenges the factum 
or the Zona fides of the order or the fact that the officers of Govern 
ment must naturally be in possession of information on the subject 
cannot be said to be “proof to the contrary" 80 "as to make it 
incumbent on the Government to adduce evidence'in support of the 
order. In Green’s cage, (2); “Godddra ty J: J; (ast Eid then! was) referred 
to the possible ignorance of ithe diena, n to"the'-téasons for his 

~ "interrment.and sajd that. “that ‘would hot “shift the burden of proof, 
-— onan : Béagiso "it i in nogriy; hows i that the’ Seeretij of! State had not 
E *pdasonable: cause.to, believe ar d ad not believe” thai was necessary 
iuis NN Hes 'GetginLthe , person. .  Referónco " waa tio: 'tdORes v. Carr- 
ES vi ‘ BRiant (3) as ta the extent, of thé proof réquired' tb rebut the pre- 
eer as RR sumption: i in such: Gies; but, as no ‘proof’ whatéverás forthcoming 
Seil BORD "irf this casey mó.question, of güantug lof Prost arisesi The detenue 
i ee "5 no/dóubt made some'Sweepipg as assertions’ [i^his?afülavits but no 
a eni fhhterisls«or sources of,, information wit fe Vefefetiter to which these 
vios 3 m !'gssértibng were made were | disclosed id the'affidavil - No value can 
Däi po D ;;tBerelore tbe attached to these assértions.-- Every. these affidavits 
vilsmro] es ^-'did'üetlassert. that the Orders. of the’ 3rd’ lyCr944 ! were not in fact 
Dons MR a - 'OBàdelb$ithe Governor, ; As, regards the ‘déteriuels application to 
intel Fu immon Mr. Hoglton, it LN Goftainly" wWithinithe discretion of 
to iratis n ' "theearned: Judges of ,the High” ‘Court’ to dismisg it, if they con- 
sif aiat " :: sidered\that- it was only , an attempt “Ao Uigh'Cforudnformation that 
ea hie ?' might be turned .to some. account ‘by thë dètsnue:, To permit such 
alika sbin '" ¢ device would practically ba to allów ‘the rule‘as to the onus of 
edic d ^^^" Ptoot'to-be circumyented. ' 
91945. JnslTt ag next contended, th that ine very fact-of the cancellation of 

the order of roth March “1942 "by thé" order'of «the ard July 1944 


€ Aai wa 


(1: (1942) A. C, 206. Ata 
(2) (1942) A. C. 284. 
(3) L. R. (1943) I K, B. 607. 


Spens, C. F. 
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and the passing of a fresh order of detention on the 3rd of July 1944 
showed. sala fides. It was said thatthe orders of the 3rd July 
1944 were passed pending the further hearing before the High 
Court, in order to burke an enquiry into the circumstances con- 
nected with the order of March 1942. Weare unable to draw any 
such inference from the sequence of these orders. Reports of the 
decisions of this Court and of the High Courts show that during 
1943 and 1944 different views were held in different quarters as 
to the formalities necessary for a valid order of detention and as 
to the authority entitled to pass such an order. If in view of 
possible defects of this kind in connection with the order of 19th 
March 1942 a fresh order of detention was passed in July 1944 
so as to avoid any argument based on such defects, such a course 
will not justify any inference of fraud or abuse-of power. 


It was next argued asa matter of law that once the order of 
roth March 1942 had been cancelled, there was no power to pass a 
fresh order of detention except on fresh materials and it was 
contended that the learned Judges of the High Courts were not 
justified in presuming that fresh materials must have existed when 
the order of July 1944 was made. The!first step in this argument 
seems to us unwarranted. The observations of the Court of 
Appeal in 2. v. Home Secretary, Ex-parte Budd. (1) show that in 
this broad form the proposition is untenable. It may be that in 
cases in which it is open to the Court to examine the validity of 
the grounds of detention a decision that certain alleged grounds 
did not warrant a detention will preclude further detention on the 
same grounds. But where the earlier order of detention is held 
defective merely on formal grounds there is nothing to preclude a 
proper order of detention being based on the pre-existing grounds 
themselves, especially in cases in which the sufficiency of the 
grounds is not examinable by the Courts. There is equally no 
force in the contention that no order of detention can be passed 
against a person who is already ‘under detention. The decision of 


the Patna High Courtin Kamla Kam? Asad v. King-Emperor (a) 


cannot be understood as laying down any such proposition a8 a 
general proposition of law. The learned Judges seem to have 
drawn an inference of fact from the circumstances of the case that 
jhe order then in question was not one made in the dona fide 
exercise of the Governor's powers. ! 


(1) (1942) A. E. R. VoL 1, 373. 
(a) (1944) L L, R. a3 Patna, 253. 


F. C. 


1945. 
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It was finally contended that as the previous order of this Court 
directed an enquiry into the validity of the detention under the 


` order of the 19th March 1942, the decision of the High Court must 


be limited to that question and that it was not open tothe High 
Court to base its decision on the subsequent order of the 3rd July 
1944. This contention proceeds on a misapprehension of the 
nature of Habeas Corpus proceedings. Tho analogy of civil pro- 
ceedings in which the rights of parties have ordinarily to be ascer- 
tained ag on the date of the institution of the proceedings cannot 
be invoked here. If atany time before the Court directs the 
release of the detenue, a valid order directing his detention is 
produced, the Court cannot direct his release merely on the ground 
that at some prior stage there was no valid cause íor detention. 
The question is not whether the later order validates the earlier 
detention but whether in the face of the later valid order the Court 
can direct the release of the petitioner. 
The appeal fails and is dismissed. 


A. T. M. Appeal dismissed, 


Present: Sir Patrich Stens, Knight, Chief Justice, 
Mr. Justus S. Varadachariar, and Mr. 
Justice Zafrulla Khan. 


BASDEO AGARWALLA 
vU. 
THE KING-EMPEROR. 


[ON APPEAL FROM THE Higa Court or JUDICATORE ` 
AT Fort WILLIAM IN BENGAL] 


Sanciton—Drugs Control Order, 1943, section 16—Provision to be. strictly 
observed—Prozecution instituted prior to the giving of stnction—Procasd- - 
ing, yf nul and void. 

Where special statutory powers are conferred and specific provision 1s made 
in the statute as to the manner in which tas powers are to be exercised, they 
should be exercised by the authority and in the manner specified In ths statute 
and in strict conformity with the provisions thereof : Stonath Banerjee’: 
case (1). 

(1) [1944] F. C. R. r. 
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As clause 16 of the Drogs Control Order, 1943, authorises the previous 
sanction of the Provincial Government no valid objection can be taken to the 
form of sanction given under that clause for prosecution under sub-rule (4) of 
section 81 of tha Defence of India Rules to the effect; that the form 'tdid not 
comply with the provisions of sections 49 and 59 of the Government of India 
Act, 1935. 

The words of clause 16 of the Drugs Control Order, 1943 are imperative 
and it is essential that the provisions should be observed with complete strict- 
ness and where prosecutions have been initiated without the requisite sanction, 
that they should be regarded as completely null and void, and’ if sanction 
is subsequently given, that new proceeding should beg commenced — 
ab initio. ] ` 

The prosecution in this case was instituted without the previous sanction 
required by olause 16 of the Drugs Control Order, 1943, and it Is not possible 
to sever the proceedings prior to the date of grant of sanction from those 
Occurring on and after tbat date: 

Held, that when the sanction. was obtained, no new start was made, the 
whole proceedings in this case were null and void. 


Federal Court Criminal Appeal No. XVI of 1944. 
The material facts will appear from the judgment. 


Mr. Mahabir Prasad, Senior Advocate, Federal Court, (Messrs. 


Samarendra Nath Mubherjee and R. J. Bahadur, Advecates, Federal 
Court, with him) instructed by Afr. N. R. Bose, Agent, for 
the Appellant. ~ 

Sir B. L. Mitter, Senior Advocate, Federal Court \( Mr. H. K. 
Bose, atdoocate, Federal Court, with him) instructed, by Mr. B, 
Banerji, Agent, for the Respondent. 

The judgment of the Court was delivered by 


Spens, C. J. :—The appellantin this case was charged with two 
offences alleged to have been committed on the goth April, 1944, 
contravening the provisions of clauses 9(a) and 13(d) of the Drugs 
Control Order, 1943. He was convicted on the agth June, 1944 and 
sentenced to a term of four months rigorous imprisonment and a 
fine of Rs. r,ooo, or in default to a further term of four months 
rigorous imprisonment. Against this conviction he appealed to the 
High Court of Judicature at Fort William in Bengal, and on the 
tgth November, 1944, his appeal was dismissed, although the 
sentence of imprisonment was reduced from four months to one 
month. A certificate under section sos of the Government of India 
Act, 1935, was granted and hence the appeal to this Court. 


The Drugs Control Order, 1943, provides by clause 16 as 
follows :— 


Fanuary, 19. 


IO 


F. C. 

“1948. 

— ^ 
Basdeo Agarwalla 


"The King-Emperor, 
Spens, C, F. 
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“No prosecution for any contravention of the provisions of this 
Order shall be instituted without the previous sanction of the 
Provincial Government............ T : 

In purported compliance with the provisions of clause 16, the 
Provincial Government of Bengal made an order sanctioning the | 
prosecution of the appellant by a document dated the a3rd May, 
1944, in the following terms :— 

“ Whereas it appears from a report of the Deputy Commissioner 


~ of Police, Enforcement Department Calcutta that ........... Basudev 


Agarwalla, son of Anandaram Agarwalla,............ of 185 Harrison 
Road, Calcutta, c/o Messrs. Umashankar & Co., Ltd., sold on soth 
Apri 1944, 6x1 c. c. ampoules of Emetine Hydrochloride con 
taining x gr. each to Babu H. N. Roy, Sub-Inspector of Excise 
employed on drugs control work for Rs. r3 in contravention of 
clause 9 of the Drugs Control Order 1943, the Provincial Govern- 
ment, in exercise of the power conferred by clause 16 of the said 
order sanction the prosecution of the aforesaid............... Basudev 
Agarwalla under sub-rule (4) of rule 81 of the Defence of India 


(Sp. S. BANERJEE 
Secretary to Goverament of Bengal.” 


It was argued before us that the sanction in the above form-did 
not comply with the provisions of sections 49 and 59 of the Govern- 
ment of India Act, 1935. It was suggested that under those 
sections the sanction must be expressed to be given by the Governor 
and that it was improper that the Provincial Goverment should 
have purported to sanction the prosecution. This argument was 
apparently based on what were assumed to have been the views of 
the majority of this Court in Sibnath Banerjee’s case (1 ). 
But as pointed out in that case where special statutory powers 
are conferred and specific provision is mide in the’ statute 
as to the manner in which the powers are to be exercised, they 
should be exercised by the authority and in the manner specified in 
the statute and in strict conformity with the provisions thereof. 
In this case the provisions of clause 16 expressly authorise the pre- 
vious sanction of the Provincial Goverment, and accordingly in 3 
onr judgment ` no valid objection.can be taken to the form of the’ 
sanction purported to be gives in this case. 


(1) (1944) F.C, R, L 


à 
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It was then argued that onthe facts of this case the prose- 
cution had been instituted prior to the. giving of the sanction in 1945. 
question and that accordingly baving regard to the very definite Basdeo "Agárwalla 
provisions of clause 16, the proceedings and conviction must be 
nell and void, i 

From the Order Sheet of. the Chief Presidency Magistrate's Spens, C. a 
Record it appears that the appellant was produced before the Chief are 
Presidency Magistrate on the and May, 1944, and a challan under 
rules 81(4) and 121. D. I. R. filed on that day. Thereupon the 
Cbief Presidency Magistrate made an order transferring the case 
to another Magistrate. Later, on the same day the appellant was 
brought before that Magistrate who adjourned the case to the ecm 
16th May, 1944, for evidence and made an order directing 3 
the appellant should give bail in Rs. aoo to appear on the 
May. On the 16th May it was noted on the Order Sheet thaffaad 
tion had not been received. None the less the Magistrate 
further orders directing that the case ‘be adjourned to the 
` May for evidence, that the prosecution witnesses be summoned 7B 
that day and for bail as before. Against the entry of the 24th May, 
1944, & note appears in the margin of the record "sanction filed”, 
and the entry proceeds to record that three prosecution witnesses 
were dd and a further adjournment ordered. Thereafter LP lee 
the case is recorded as proceeding in the usual way up to conviction 
and sentence on the 29th June, 1944. 


v- 
„Tbe King-Emperor, 











From this it is clear that the sanction wes not filed until the 
'24th May, 1944,. but that in the meantime from the and May 
'onwards, the prosecution had been put in motion and various steps 
‘taken by the Magistrates, It would appear that when the absence 
sof sanction was noted, it was considered to bea matter of little 
importance, which it could be assumed would be put right in due 
“course, and which should nol ienee: the ordinary course of a 
- prosecution. 

In the High Court ‘also it appears to have been considered that 
this point raised little more than a mere technical objection and 
.that, as the more material part of the prosecution proceedings 
did not take’ placa until after the sanction had been received, it 
was possible to ignore the fact that the proceedings had been insti- 
tuted without such a sanction. In this Court too we were asked to 
treat the matter on much the same lines, being invited to hold that 
- "whilst, no doubt,.all that had been sheme—imthe matter prior to the 
24th May was without jurisdjgrte hM cld ame ah 
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subsequent proceedings and the latter be regarded as separate and 
fresh ‘proceedings properly sanctioned. In this connection we 
were also referred to sections 196 and. 197 of the Code of. Criminal 
Procedure and cases decided in connection with such sections. But 
having regard to the difference in the wording of the sections in 
question as compared with the wording of clause 16 of the Drugs 
Control Order, 1943, we were unable to get any material assistance 
from such cases. 

In our view the absence of sanction prior to the institution of 
the prosecution cannot be regarded as a mere technical defect. The 
clause in question was obviously enacted for the purpose of protect- 
ing the citizen, and in order to give the Provincial Government in 
every case a proper opportunity of considering whether a prose- 
cution should in the circumstances of each particular case be insti- 
tuted at all. Such a clause, even when it may appear that a technical 
offence has been committed, enables the Provincial Government, if 
in a particular case it so thinks fit, to forbid any prosecution, Tho 
sanction is not intended to be and should not be an automatic for- 
mality and should not so be regarded either by police or officials. 
There may well be technical offences committed against the provi- 
sions of such an Order as that in question, in which -the Provincial 
Government might have excellent reason for considering a prosecu- 
tion undesirable or inexpedient. But this decision must be made 
before a prosecution is started. A sanction after a prosecution 
has been started is a very different thing. The fact that a citizen is 
brought into Court and charged with an offence may very seriously 
affect his reputation and a subsequent refusal of sanction to a prose- 
cution cannot possibly undo the harm which may have been done 
by the initiation of the first stages of, & prosecution. Moreover in 
our judgment the official by whom or on whose advice & sanction is 
given or refused may well take a different view if he considers the 
matter prior to any step being taken to that which he may take if 
he-is asked to sanction a prosecution which has in fact already been 
started. 

In our iien the words of clause 16 of this Order are plain 
and imperative, and it is esential that the provisions should be 
observed with complete strictness and where prosecutions have 
been initiated without the requisite sanction, ‘that they should be 
regarded as completely null and void, -and if sanction is sub- 
sequently given, that new proceedings should be commenced 

ab isttio. Only so can the protection intended for the citizen be 
assured; In our judgimen the prosecution in this case was clearly 


Vor. 8o.] FEDERAL COURT. 
instituted without the previous sanction required by clause 16, 
and it is not possible to sever the proceedings prior to the 24th May 
from those occurring on and after this date. Consequently, as, 
when the sanction was obtained, no new start was made, the whole 
proceedings in this case are null and vold. 

The appeal must accordingly be allowed and we direct the case 
to be remitted to the High Court, and declare that in place of the 
conviction recorded against the appsilant an order shall be made 
quashing all the proceedings for want of jurisdiction. The 
appellant will be released from his bail and the fine if paid will be 
refunded. 


A, T. M. 


A 


Appeal allowed, 


PRIVY COUNCIL. 


PRESENT: ‘Zord Russell of Killowen, Lord Knight, 
Lord Goddard, Sir Madhavan Nair 
and Sir John Beaumont. 


DOORGA PROSAD CHAMARIA . 
0. 


SECRETARY OF STATE FOR INDIA. 


[Ox APPEAL FROM THE HicH Court or JUDICATURE 
at Fort WILLIAM IN BENGAL.) 


Certificate—Validéty of—Bengal Public Demandas Recovery Act (TII B. C. of 
1913), sections 3 clause (8), 4, 5, 6. schedule I, clause (3), schedule IT, 
Rule 79—Income tax—Statute directing a document to be filed— Direc- 
Hon, what it involses—Presumption as to filing of coriificate—Evidence 
Act (T of 1872), section 114 Ill. ((K)—Public demand—Certificate, issus 
of —Money payable io the Collector—Requistiion for certificate —Ceriificale 
holder—Additien of Income-tas officer after Secretary of Stais—Incoms 
lax, when dus and becomes debt. 

When a statute directs a document to be filed in an office, the direction 
involves no formal or technical procedure. All that is required is that the 
dooument should be preserred In the office in such conditiona that it can be 
produced when required. : 
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When the certlücate stated In the face of It to have been filed, particulars 
of it wore registered under rale 79 schedule IJ of the Bengal Publio Demands 
Reoorery Act, 1913 and it was produced by the office 1 


Held, that it sofficlently proved that the certificate officer caused the 
certificate to be filed in his office and it was not necessary to have recourse to 
the presumption arising ander section 114 Illustration E of the Indian Evidence 
Act, 7 

The Income-tax Offoer, parporting to act under the power conferred by 
section 46 sub-section (2) of Income Tax Act, 1922, addressed to the Collector 
a certificate certifying that the sum 0f... due from the debtor on 
aocount of income-tax, super-taxand penalty was in arrear, and requesting 
the Collector to recover the amount as If it were an arrear of land 
revenue : 

Held, that the effect of this certilioste was to make the claim against 
the debtor a public demand within the meaning of the Bengal Public Demands 
Recovery Act, 1913, by virtue of section 3, sub-section (6 of the Aot and 
Clause (3) of schedule'l. 


The Certificate Officer signed a certifloate stated to be under sections 4 
and 6 of the Publio Demands Recovery Act, 1913: 


Held, that asthe money was payable to the Collector and accordingly 
the oectificate was issued under section 4 of the Pablic Demands Recovery 
Act, 1913 and not under section 6, no requisition under section 5 was 
required. E 

If the monles were payable to the Collector, the name of the certificate 
officer should be the Secretary of State for India , 


Held, that the addition of words “on behalf of Inoome-tax Officer 
Howrah” after “ Secretary of Stato for India " did not in any way alter ot 
qualify the name of the certificate-hokler which was green as the Secretary of 
State, The words on'y indicated the nature of the demand for which the 
certificate was held, but the inclusion of the words had no offect whatever on 
the validity of the certificate. 


Although income-tax may be desoribed. as due for a certain year, it is not 
in law so due. It is calculated and assessed by reference to the income of the 


~ assessoe for a given year, but it is due when demand is made under sections 29 


and 45. It then becomes a debt due to the Crown, but not for any particolar 


. perlod, a X 


Privy Council Appeal No. 43 of 1943 bs the Certificate Debtor, 


‘from the judgment and decree of the High Court at Calcutta, in its 
Civil Appellate Jurigdiction, dated the 16th January, 1941, setting 
aside the decree of the First Subordinate Judge, Howrah, dáted 


gist July, 1936. 
Sir Thomas Strangman and W. W. K. Pag for the Appellant. 
7. Millard Tucker and W., Wallach for the Respondent. 


Y 


` 
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- The judgment of their Lordshipe was delivered by i 
Sir John Beaumont :—This is an appeal from the judgment 
and decree of- the High Court -at -Calcutta, in its Civil Appellate 
Jurisdiction, dated 16th January 1941,5 By which the decree of the 
First Subordinate Court of Howrah, dated 31st July 1936, was set 
aside. The only question which arises in the appeal is whethera 
certificate dated rst April (933, issued under the provisions of the 


"Bengal Public Demands Recovery Act, 1913, is a valid certificate. 


The appellant in his case ‘claims further that the certificate, if 


‘originally valid, became unenforceablé by reason of matters which 


occurred after the filing of the suit; but their Lordships are of 
opinion that the relief claimed in this suit must be confined to 
matters existing at the date when the suit was instituted. 

On the a7th Febrpary 1933, the appellant was assessed to 
income-tax and super-tax by the Income-tax Officer; Howrah, under 
the provisions of the Income-tax Act, 1923, for the years 1928-39; 
1929-30 and 1930-31, the assessments being made under the provi- 
sions of section 23, sub-section (4). Notices of demand were issued 
and tax for the year 1928-29 was paid by the appellant, but the tax 
for the remaining two years remained due. Penalties were imposed 
by the Income-tax Officer under section 46, sub-section (1), Indian 
Income-tix Act, and‘certain recoveries were made. It is not necessary 
to consider these matters in detail since it is not the appellant's 


“case that nothing was due from him at the date of the disputed certi- 


flcate, and the exact amount due is not in issue in this appeal On 
29th March 1933, the Income-tax Officer, purporting to act under 
the power conferred by section 46, sub-section (2), of the Indian 
Income-tax Act, addressed to the Collector a certificate certifying 
that the sum of Rs, 3,86,529-1-0 due from the appellant on account 
of income-tax, auper-tax and penalty was in arrear, and requesting 
the Collector to recover the amount as if it were an arrear of land 
revenue. The efféct of this certificate was to make the claim against: 


the appellant a public demand within the’ meaning of the Bengal 


Public Demands Recovery Act,-t913, by virtue of section 3, sub- 
section (6) of the Act and clause (3) of schedule r. The relevant 
provisions of ‘the Bengal Public Demands Recovery in 19i3, &nd 
the Rules made-thereunder are às follows :—.,'  " 

‘Section 4 provides that when the certificate officer is - satisfied 
that any public démand payable to the Collector is due-he may sign 
à certificate in the prescribed form stating that the demand -is'due 


1$ 


Secretary ot. Stato 
or . 


Sir John Beaumpni.. 


arid cause the certificate to-be filed in his office: Section s provides. 


that when any public demand payable to &hy:person other than the 
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y as e Collector is due, such person may send to the certificate officer a 
1945. written requisition in the prescribed form. Section 6 provides for 
„Doorga Prosad the recovery of a demand in respect of which a requisition has 
2, Chamaria been made under section s. Section 7 provides that when a 
Seoreta Y o State certificate has been filed in the office of a certificate officer under 
; for India, section 4 or section 6, he shall cause to be served upon the certi- 
Sis John Booumont. ficate-debtor, in the prescribed manner, a notice in the prescribed 
(o ones form and a copy of the certificate. Section 9 enables the certificate- 
$ debtor within the time limited to present a petition to the certi- 
ficate officer denying liability, in whole, or in part, and section 10 
provides for the hearing of such petition, Section 34 empowers the 
certificate-debtor at any time within six months from the service 
upon him of the notice required by section 7 or if he files a petition 
under section 9 denying liability from the date of the determination 
of the petition to bring a suit in the Civil Court to have the certi- 
ficate cancelled or modified. Section 35 states the grounds on 
which a certificate may be cancelled or modified by the Civil 
Court. By section 38 the rules. in schedule a are given statutory 

effect. 

‘Rule 79 provided that every Certificate Officer shall cause to be 
kept in his office a register of certificate filed in his office under 
the Act and shall cause particulars of all such certificates to be 
entered in such register, and Rule 84 provides that the forms set 
forth in the appendix shall be used with such variations as circum- 
stances may require, On rst April 1933, the Certificate Officer of 
Howrah signed a certificate, stated lo be under sections 4 and 6, 
Bengal Public Demands Recovery Act. The certificate stated on 
its face that it was filed in the office of the Certificate Officer of 
Howrah and followed the form given inthe appendix to the Act. 
In Col. a the name of the certificate holder was stated to be 
“ Income-tax Officer, Howrah” and in Col. 4 the amount of the 
demand was stated to be Rs, 3,86,529-1-0 and in CoL 5 the partt- 
‘culars given were “ Income-tax and penalty ". On the same day 
the Certificate Officer ordered the issue of notice under section 7 
of the Act, and on 1st May the appellant filed objections to the 
certificaté proceedings under section 9 of the Act. On 1st Angust 
the Certificate Officer passed orders holding the certificate. to be 
invalid, but this order was set aside by the Collector on 7th 
September 1933 and the case was remanded to the Certificate 
Officer. The order of the Collector was finally upheld by the 
Commissioner on 18th December 1933. On 7th September 1933, 
the Certificate Officer passed the following orders:—“Amend the ~ 
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certificate and put down Secretary of State for Income-tax Officer, . 


Howrah, in Col. 2 of the certificate, and reduce the amount of 
the certificate by Rs. 3875 asin the petition of 27th-June. 1933. 
Issue notice under section 7 of the Public Donni ess Act, 
upon the debtor at once”, ESHES Ae 

These. orders were duly carried out, but the officer making ihe 
amendments seems to have understood the- direction to put down 


Secretary of State for Income-tax Officer as meaning that the name. . 


of the Secretary of State was to be entered on behalf and not in 
the place of that of the Income-tax Officer. Accordingly in CoL s- 
the name of the Certificate Officer was entered as .'' Secretary of 


State on behalf of Income-tax Officer, Howrah, " and-in Col 4i: 


the amount of the debt was reduced by Rs. 3875. On 37th 
February 1934, this suit was filed and the relief claimed was (ry 
A declaration that the certificate lodged by the defendant. before 
the Certificate Officer, Howrah, on rst April 1933, was illegal and. 
void and inoperative: (a) An injunction restraining the defendant: 
from enforcing or attempting to enforce the said illegal certificater 
(3) An account of all monies realised by the defendant under the 
said illegal certificate and refund thereof to the plaintif: : (4). 
Release from civil prison. It will be observ d, therefore, that. the 
relief claimed is limited to a declaration that the certificate of rat 
April 1933, ig illegal, void and inoperative and for consequential 
relief, but there is no claim for modification of the amount alleged. 
to be due on the certificate if valid. ; 

At the trial tHe Subordinate Judge at. Howrah decreed ; the 


plaintiffs suit holding that the certificate of rst April. 1933, was. 


void since no order was shown to have been made for its filing, 
and the name of the certificate holder was wrongly given since the, 
name of the Secretary of State should have. appeared without, 
qualification. On appeal the High Court of Calcutta reversed this. 
decision and dismissed the plaintiff's suit for reasons with which 
their Lordships are in substantial agreement. The validity of the 
certificate has been challenged before the Board on four grounds:. 
First it is said that the Certificate Officer did not cause, the certi 
ficate to be filed. in his office, since he offered no evidence of any. 
order having been made directing the certificate to.be filed. . In 
their Lordships’ opinion there is no substance: in this objection.. 
When a statute directs a document -to be filed in.an office the 
direction involves no formal or technical, procedures All- that is 
required is that the document should be preserved in the office i in 
such conditions that it can be. produced when required. In the 
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present case the certificate- in question is stated on the face of it 
to have been filed ; particulars of it were registered under Rule 79, 
and it has been produced by the office, and the original was before 
their Lordships. In those circumstances, their Lordships hold it 
sufficiently proved that the Certificate Officer caused the certificate 
to be filed in his office and it is not necessary to have recourse to 


. the presumption, arising under section 114, [Illustration "E", 


Evidence Act. 

The second objection is that there was no requisition under 
section 5. Their Lordships agree with the view taken by the High 
Court that the money was payable to the Collector and accordingly 
the certificate was issued under section : and not under section 6 
and no requisiti.n under section 5 was required. The third objec- 
tion relates to the-name of the certificate holder as appearing in 
the certificate. It is admitted by the appellant thatif the monies 
were payable to the Collector the name of the certificate holder 
should be the Secretary oí State for Indis, but it is objected that the 
name should be without qualification, and that in the certificate in 
question the name is qualified by the words '* On behalf of Income- 
tax Officer, Howrah.” In their Lordships’ opinion the addition of 
the words “on behalf of Income-tax Officer Howrah " does cot in 
any way alter or qualify the name of the certificate holder which is 
given &s the Secretary of State. The words do not more than 
indicate the nature of the demand for which the certificate is held, 
information more appropriate to be stated in Col. 5 than in Col. a, 
but the inclusion of the words in their Lordships’ opinion, has no 
effect whatever on the validity of the certificate. The last ;objec- 
tion to the certificate is that in Col 4 no period for which the 
demand is due was stated as required by tha heading to that 
column. In their Lordships’ opinion, although income-tax may be 
popularly described as due for a certain year, it is notin law so due. 
It is calculated and assessed by reference to the income of- the 
assesses for a given year, but it is due when demand is made under 
section 29 and section45. Itthen becomes a debt due to-the 
Crown, but not for any particular period. In the result their- 
Lordships agree with the conclusion arrived at by the High Court 
of Calcutta and they will humbly advise His s Meus that this 
appeal be dismissed with costs. — 

W. W. Box & Co. : Solicitors for the Appellant. 

Solicitor, India one: Solicitors for the Respondent. f 

A T. M. . 2 Appeal dismissed, 
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Present: Lord Chancellor ( Viscount. Simon ) Lord 
Porter, Lord Simonds, Lord Goddard and. 
Sir Madhavan Nair. 


THE KING-EMPEROR 
D. , , 
KHWAJA NAZIR AHMAD. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT LAHORE] 


High Court—Power to quash police investigation before charge is preferred 
Receipt and recording of an information teport, if condition precedent to 
the setting in motion of a criminal investi gation——Police, if cau of ils own 
motion investigate into truth of matters alleged—Object of first informa- 
Hon report— Findings in civil proceeding, if binding on suberquent prose- 
cution on the same or similar allegation—Fudiclary, i/ can interfere witk 
police in matters within their province—Punctions of police and judiciary 
—Criminal Procedtere Code (Act V of 1898), section 561A. 


The High Court has no power under section 561A of the Code of Crimi» 
nal Procedure to quash police Investigation into oognisable orime before a 
charge is preferred before the Court and not until then. The Court in its 
Inherent jurisdiction under section 561A has power to make such orders as 
my be necessary to prevent abuse of the process of the Court or otherwise 
secure the ends of justice. It hasno power to interfere with the duties of 
the police, 


The receipt ahd recording of an information report is nota condition 
preced nt to the-setting in motion of a criminal! investigation. Thè police, 
if in possession through thelr own knowledge or by means of oredible though 
informal intelligence which genorally leads them to the bellef that a cognis- 
able offence has been committed, should of their own motion undertake an 
investigation Into the truth of the matters alleged dee section 157 of the 
Code of Criminal Procedure), 


The object of the first Information report Is to obtain early information of 
alleged criminal activity to record the oireumstanoes before there is time for 
them to be forgotten or embellished, 


The findings in a civil proceeding are not binding in a sais ae prose- 
entlon founded upon the same or similar allegations. 

It is the duty of the Criminal Court when a prosecation for a crime takes 
plaoce;befote it to form its own and not to reach its conclusion RFA to 
any previous decision which is not binding upon: it, 


~ It ls of the utmost Importance that the Jodiclary should not interfere with 
the police In matters which are within thelr province and into which the law 
imposes upon them the duty of enquiry. 


I" 


October, 17. 
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P.C. In India, there.is a statutory right on the part of the police to Investigate 
the Glrodmstances of an álleged cognisable orime without requiring any 
. authority from the judicial authorities and it would not interfere with 
The King-Emperor ^ (nose statutory rights ‘by an exercise of the inherent jurisdiction of the 
Khwaja Nasir Court, 

Ahmad, The functions of the’ judictary and the police are complementary, not 
2r overlapping, and the combination of individual liberty with a due obsecvance of 
" law and order is only to be obtained by having each to exercise its own func- 
gn tion, always of course subject to the right of the Courts to intervene in an 
appropriate case when moved under section 491 of the Criminal Procedure 

Code to give directions in the nature of Asbeas corpus. 
Section 561A of the Code of Criminal Procedure gives no new powers ; it 
only provides that those which the Court already inherently poseess shall be 
— preserved and. is inserted lest it should be oon gidered that the only powers 
‘ possessed by the Codrt are those expreesly conferred by the Criminal Proce- 
ı dure Code and that no inherent power had survived the passing of 

vy that Act. 


Privy Council Appeal No. 55 of 1943 froma decision of the 
. High Court at Lahore dated the a4th October, 1941. 


G. D. Roberts, W. Wallach and B. Mc Kenna for the Crown. 
UO €. S. Rewcastle, K. C. and S. A. Kufin for the Respondent. 
Their Lordships’ judgment was delivered by 


 Ostober, 17. ' Lord Porter :—This appeal is brought from a judgment and 
— , order of the High Court of Judicature at Lahore dated the 34th 
October, 1941 (Criminal Revision Side). The question raised is 
„stated, and their Lordships think correctly stated, io the case 
— „presented by the respondent to be whether the High Court had 
s power, under section 561A of the Code of Criminal Procedure, 
to quash all proceedings taken in pursuance of two first information 
‘reports. ' 

The complainant in each case was one S. M. Saleh ; the earlier 
report was made on the 31st August, 1941, and the later on the sth 

September of the same year. 


The offence in the first is stated to be in breach of section 420 of 
the Indian Penal Code. The facts are set out in aloose and slovenly 
manner and condescent on little exact detail. The result is that 
itis at least doubtful whether the offence should not have been 
desctibed “as committed in breach of section 417 instead of 
section 4201 the vital difference between the two being that where- 
as an offence against the latter section is a cognisable one, that 
against the former is non-cognisable and invéstigation of it can only 
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, be undertaken . by the police on the instructions of a Magistrate, 
whereas in the other case the police can act' on their own 
motion under sections 154 and r56 of the Criminal Procedure 
Code. ] - pi c 

However this may be and however the offence may be 
described in the report itself, tbeir Lordships are satisfied that 
, there can rightly be spelt out of itan offence against section 409 
which is also cognisable offence and porsibly also one agus 
, section 420. . 

_ Apart from this, the later report though again it conde 
cends upon rather meagre particulars, plainly indicates an accu- 
sation of an offence against rection 409 and the offence is so 
. described. : 

In their Lordships’ view therefore, both information reports 
charge the accused man with cognisable offences “under 
which the police are entitled to enquire without a Magistrate’s 
order. ; 

Their Lordships think it rigbt to set out these matters because 
“it was strenuously argued before them. on behalf of the respondent 


, that the only accusation of which account could be taken was that . 


Contained in the first of the two reports, that the offence there 
charged was a non-cognisable offence and therefore the police were 
precluded under section 155 of the Criminal Procedure Code from 
enquiring into it without a Magistrate’s order.  . 

The argument, as their Lordships understood it, was that the 
only information report under sections 154 to 156 of the. Criminal 
, Procedure Code. was that recorded on the 31st August, 1947, that 
the allegations recorded at a later stage of the sth September were 
.not an information report, but a statement taken -in the course of 
an investigation under sections 16t and 162 of the Code, that 
there was therefore no reported cognisable offence into which the 
police were entitled to enquire, but only a non-cognisable offence 
which required a Magistrate’s order if an iyeebrHiun was to be 
authorised. 

Their Lordships cannot accede to this argument, They would 
_point out that-the respondent in his case treats each document as 
„a separate information report and indeed, on the argument presented 
on his behalf, rightly.so, since each discloses a separate offence, 
the second not being a mere amplification of the first, but the 

disclosure of further criminal activities, .But in any case the receipt 
and recording of an information report is not &- condition precedent 
. to the.setting: in motion of a criminal inyestigation, No doubt in 
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tlie great majority of cases, criminal prosecutions are undertaken as 
a result of information received and recorded in this way, bút their 
Lordships see ho reason why the police, ifin possession through 
their own knowledge or by means of credible though informal 
intelligence which genuinely leads them to the belief that a cognis- 
able offence has been committed, should not of their own motion 
undertake an investigation into the truth of the matters alleged, 
Section 157 of the Criminal Procedure Code, when directing ti ata 
police officer, who has reason to suspect /rum information or other- 
tise that an offence which he is empowered to investigate under 


"section 156 has been committed shall proceed to investigate the facts 


and circumstances, supports this view. 

In truth the provisions as to an information report ‘(commonly 
called a first information report) are enácted for other reasons. Its 
object is to obtain early information of alleged criminal activity, 
to record the circumstances before there is time for them to be 
forgotten or embellished, and it has to be remembered that the 
report can be put in evidence when the informant is examined if it 
is desired to do so. 

As has already been pointed out, the respo ndent himself speaks 
of two information reports in the case presented for their Lordshipe' 
considerarion. Though the High Court in their Judgment discussed 
the question whether the only crime formally disclosed was not 
cognisable and if so whether the investigation based upon the 
information repart of the 3oth August should not be quashed, they 
gave no decision on the matter, saying only that it raised a 
difficult point of law which they found it unnecessary to decide. 


. They then proceeded to determine the point at issue upon other 


grounds which are those raised inthe cises presented to thelr 
Lordships. These it is now necessary to discuss. 

‘It appears that S, M. Saleh was the son of Sheik Rahmatullah 
who died in r924 and that some time after his death disputes arose 
between his children including S. M. Saleh as to the partition of 
his property. In this dispute arbitrators were originally appointed 
but their authority to act was afterwards withdrawn. One of the 
assets was a business which had been carried on by the father and 
after his death wis continued by the wife and children as a single 
partnership concern according to the respective shares in the 
property left by the deceased man, and in 1937 a suit was begun 
by Saleh against his brothers and sister for partition of-the family 
property and .íor dissolution of the partnership and rendition of 
accounts. The respondent is the Spécial Official Receiver of tlie 
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High Court, Lahore, and was in that capacity appointed on the 
17th August, 1937, as receiver in the suit. 

The criminal charge which the police were investigating concerns 
his activities in the receivership and his alleged behaviour in seek-- 
ing the appointment. According to Saleh, he was persuaded by 
the respondent by means of various fraudulent representations- 
to undertake the suit and to ask that the respondent should be. 
appointed receiver of the property. If this story is true, there is no 
doubt but that Saleh was a patty toan appointment made for the 
purpose of over-reacbing his brothers and sister. Ata later stage, 
however, Saleh became dissatisfied with the activities of the respon- 
dent as receiver and on the 27th June, 1939, applied to have him 
removed from the receivership and supported his application 
by an affidavit sworn on the oth of June. The grounds of the 
application were substantially the same as those put forward 

„in the two information reports as criminal acts acd for & 
prosecution. 

The Subordinate Judge refused to accede to the application, 
but the receiver voluntarily resigned and Saleh and one of his 
brothers S. A. Mannan were appointed in his place. In order to 
clarify the position however, the Subordinate Judge, a short time 
afterwards, vir, on the 30th August, 1939, directed the respondent 
to continue in possession of certain property, the subject-matter of 
the suit, notwithstanding that he had ceased to be receiver, From 
these two orders Saleh appealed to the High Court which on the 
4th April, 1940, dismissed the appeal with costs, observing: “It 
appears that the charges are baseless and that no loss attributable 
to the conduct of Khwaja Nazir Ahmad can be shown. The. 
charges, it is clear from the record, have been made recklessly and 
without any attempt to examine the history of the case, a proper 
consideration of which would have prevented any reasonable person. 
from using such terms as fraud and dishonesty. It is most 
improper that such charges should be made without x4 
justification, ” 


The next step appears to have been taken by one K, L. Ganba, 7 


a barrister who had represented Saleh in certain of the proceedings.- 
This gentleman on the 7th August, 1941, made a written complaint. 
to a District Magistrate. charging the respondent with & number of 
crimes and amongst others referred to.the charge made by the: 
Saleh and enclosed his client's affidavit of the gth June, 1939, in. 
support of his application for the dismissal of the fespondent from. 
his receivership, . DoTUEG 
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pe '?The District Magistrate made an ‘order for investigation into 

19 the charges and under this order the respondents records were 

The Ring Emperee seized by the police on the 27th August. Thereupon the respondent 
petitioned the High Court on the a8th August, 1941, for their 


ax release and for stay of the investigation on the ground that be was 
Lerd Porter. - a public servant within the definition of the Indian Penal Code, 
a and therefore under section 197 of the Criminal Procedure Code: 


exempt from interference by any Court without the previous aanc-: 
tion of-the Government. 

"A-day later the Crown presented a petition to the Court of 
Sessions Judge, Lahore, for revision of the Magistrate's order, 
asking that the record might be forwarded to the High Court under: 
section 438 of: the-Code with a recommendation that the proceed-- 
ings might be quashed as being void ad initio having been held: 
without jurisdiction, and that pending the final decision of the 
petition by: the High Court, further proceedings might be stayed : - 
and the Senior Superintendent of Police, Lahore, ordera. not- 
to take any further action by way of investigation. 

It appears that some application was also made by the respon- 
dent to the then Chief Justice who on the 28th August sent a tele- 
gram to the District.Magistrate ordering him to stop all proceedings” 
until further orders from the Chief Justice and to return all recorda” 
immediately which had been taken by the police. 

The District Magistrate acted in accordance with: the instruc- 
tions contained in the telegram and issued the necessary orders - 
to the police who complied with them. Thereupon Mr. Gauba filed 
a revision petition against the order of the District Magistrate stay- ' 
ing further proceedings. i 

Both matters came before the learned Sessions Judge who felt ’ 
that he was bound by the order of the then Chief Justice and on 3 

' the 3rd September stayed further proceedings, and forwardéd the ' 
revisions to the High Court to be disposed of at the same time as 
the connected revision already pending there. 

Meanwhile Saleh had lodged the two information reports already : 
reftrred to and as a result the police again demanded the papers 
which they had originally seized under Mr. Gauba's complaint and 
began an investigation into the crimes alleged. 

- The immediate consequence was a further petition by the 
respondent, submitting that the registration of the information ^ 
report of the 31st August and tbe proceedings taken on it were’ 
illegal and unwarranted by law and requesting the High Court -to` 
order the Magistrate to direct that the books should be returned 
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by the police and that the investigation might bè stayed -and- 
depended upon the result of the petition filed by Mr. Gaubea- ; ~=+ 

An interim stay was granted during the vacation and the hearing 
before the High Court took place on the 24th October, 1941. 

Two-matters were then considered, firstly the Court's right to- 
take cognizance of Mr. Gauba’s petition which was opposed by both- 
the respondent and the Crown and'in respect of- which there were- 
cross petitions asking that the próceódings be quashed, and 
secondly what, if any, order should be issued by way of interfering: 
with the investigation begun. by the police -on Saleh's information. 
reports. 

As to the first, the High Court held that the matters cousine 
of by Mr. Gauba concerned the action of the respondent in his- 
Official capacity as receiver and therefore that he being a public 
servaht not removable from his office without the sanction of the’ 
Local Government, and having been accused of an offence as such. 
public servant, section 197 of the Criminal Procedure Code- 
precluded any Court from taking cognizance of the offence without 
the previous sanction of the Government having power to order his- 
removal. They accordingly dismissed the Sumpain and qued 
the order of the District Magistrat e. 1 

In that case Mr. Gauba had petitioned the Court. The wolk 
bition contained in section 197 is against action by any Court and 
in these circumstances the decision of the High Court was accepted 
and its order is not the subject of any appeal. The action of the 
police in investigating Saleh’s charges is a diffefent matter. The 
position in and time at which a Court is required to take cognizance: 
of the matter has not yet been reached and the only question 
arising upon this part of the case or discussed before their Lord- 
ships is whether the Court which in its inherent Jurisdiction under 
section 561A of the Criminal Procedure Code has power to make 
such orders as may be nécessary to prevent abuse of the process 
of the Court -or otherwise secure the ends of justice, is, in the 
present case justified, in nang. Hels powers to € the potes 
inyomigation; 

` The High Court decided that it was entitled to quash the’ 
proceedings and prohibit the investigation, Their grounds- appear’ 
to have been that similar charges were levelled against the respon- 
deüt four years earlier. Some of these charges they said were them 
actively disapproved and the rest ‘held - to be ‘unfounded ‘in am 

enquiry held as a consequence of ‘the’ ‘application to remove the’ 
respondent frofü his post’ of receiver ‘of ‘thé ' ‘ ptopertyi “Tn those’ 
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and.in these proceedings, as the High Court points out, Saleh 
accused himself of having been a party to & corrupt conspiracy 
to defeat the ends,of justice. The Judges appear to have madea 
careful examinetion of the previous record, to have come to the 
conclusion that Saleh’s evidence was unacceptable, and to have 
searched the records of the police investigation until it was stopped 
in order to sea if any information beyond that contained in 
the earlier proceedings was forthcoming. -In the result they found 

All this may be good’ ground for a rejection of Saleh’s accusa- 
tion and a dismissal of any prosecution launched upon his informa- 
tion ifsuch a prosecution ultimately ‘takes place and if the Court 
are then satisfied that no crime has been established. But that 
stage has not been reached.- It is conceded that the findings ina 
civil proceeding are not binding. in a subsequent prosecution 
founded upon the same or similar allegations, Moreover, the police 
investigation was stopped. and it cannot be said with certainty that 
no more information- could be.obtained. But even if it were not, 
it'is the duty of a Criminal Court when a prosecution fora crime 
takes place before it to form its own and not to reach its conclusion 
by reference to any prepa decision -which is not saang 
upon it. - - 

In their Lordshipe’ EE oe the more serious aspect of 
the case i» to be found in the .resultant interference by the Court 
with the duties of the police. Just as it is essential that every one 
accused of a crime should have free access to a Court of justice.so 
that he may beduly acquitted if found not guilty of the offence 
with which: ‘he is charged, so it js of the utmost importance that the 
Judiciary should not interfere- with the police. i in matters which are 
within their province . and into which the law DN upon them 
the duty of dnquiry.- > 
-. In India.as „ħas been shown, TAR is -a statutory right on the 
part of the police. to- investigate the. circumstances of an „alleged 
cognizable crime without enquiring any authority-from the judicial 
authorities, and it would, as their Lordships think, be an unfor- 
tunate result ifit should be held possible to interfere with those 
statutory rights by an- exercise of the inherent jurisdiction of the 
Court. The functions of the judiciary ‘and the police are comple: 
mentary, not overlapping, and the combination of individual- 
liberty with a dué observance of law and order is only .to. be. 
gbtained by leaving each to exercise its own function, always ‘of 
course subject to the- right. of ihe: : Court to intervene . in an. 
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appropriate case when moved "under section 49t of - the- Criminal 
Procedure Code to give directions in the nature of Aaéeas corpus. 
In such & case as the present, however; the Court's functions begin 
when a charge is preferred before it and not until then. It has 
sometimes been thought that section 561A has given increased 
powers to the Court which it did not possess before that section 
was enacted. But this is not so. The section gives no new powers, 
it only provides that those which the Court already inherently 
possess shal! be preserved and is inserted, as their Lordships think, 
lest it should be considered that the only powers possessed by the 
Court are those expressly conferred by the Criminal Procedure 
Code and that no inherent power had survived the passing of 
that Act. 

No doubt if no cognizable offence is dis aca. and still more if 
no offence of any kind is disclosed, the police would have no 
authority to undertake an investigation and for this reason 
Newsam, J., may well have decided rightly in M. M. S. T. Chidam- 
baram v. Skanmugan (1). But that is not this caso, - 

In the present case the police have under sections.r54 and 156 
of the Criminal Procedure Code a statutory right to investigate a 
cognizable offence without requiring the sanction of the Court, 
and to that extent the case resembles CAkatrapat Singh. Dugar v. 
Kharag Singh Lachmiram (a) in which as the High Court has 
pointed out their Lordships’ Board expressed the view that to 
dismiss an application on the ground that it would be an abuse of 
the powers of the Court might be to act on treacherous grounds. . 

Of course, in the present case, ms in the petition brought by 
. Mr. Gauba, no prosecution is possible unless the necessary sanction 
under section 197 of the Criminal Procedure Code has first been 
obtained. But that stage like the stage at which the Coutt may 
legitimately intervene has not in their Lordships’ opinion yet been 
reached. The question so far is one of investigation not prosecution. 
: -In accordance with their view, their. Lordships will humbly 
advise His Majesty that the appeal should be allowed, the decree 
aod order of the. High Court quashed n the investigation per- 
mütted to proceed, 

Solicitor, India Office: Solicitor for the Crown. 

Seechley, Mumford & Craig: Solicitors for the acide 
AT. M. : - Appeal allowed. 

(1) (1938) A. L R. Mad. 199. i 
(a) (1916) I'L; R. 44 Cale, 538. 
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PRESENT: Lord Russell of -Killowsn, Lord Macmillan, 
` Lord Simonds, Sir Madhavan Nair amd ` 
Str John Beaumont. g 


MARUDANAYAGAM PILLAI ^ 
v. 


: MANICKAVASAKAM! CHETTIAR, 


{On APPEAL FROM THE HiGH COURT OF;]UDICATURE 
AT MADRAS.] 


Execution sale—Setting aside of— Civil Procedure. Code (Act V of 1908), 
Order 21, Rules 66, 68, go — Waiver of fresh proclamation of sale by the 
fudgment-debtor, efficacy of — Conduct of decree-holder, when amounts to 
freud on the Court—Decres-holder purchaser—Duty of Cow! under 
Order ar Rule 06—Conduct of judgmeni-debior, dilatery and unsatic- 
+ factory. RC i 
The efficacy of a plea of waiver of fresh proclamation for sale by the 
-fodgmentsdebtor depends on the ability of the decres-holder to prove that the 
judgment-debtor knew the true facts from which an intention on his part 
to waive his righ: to object toa mísstatement in the proclamation oan be 
inferred — " 

If the docree-holder know'the true facts, if he purchased at what he knew 
was too low a figure based on an upset price accepted by the Court owing 
to his’ own initial misrepresentation and subsequent suppression of material 
"facta, his conduct would amount to fraud on the Cout. The Court could not 
have allowed the decree-holder purchasing at a Court sale to take advantage 
of his own fraud, whatever the conduct of the judgmeat-debtor might have 
Order 21 Rule 66 of the Code of Civil Procedure imposes upon the Court 


_ the duty of causing a proclamation of the intended sale to be made and 


requires the proclamation to be drawn up after notloa to the deoree-boldec and 
judgmeat-debtor and such proclamation mast specify, as fairly and accurately 
as possible, amongst other_things, any encumbrance to whioh the property is 
liable, In most cases no doubt the Court has no means of checking tho 
information sypplied by the parties, but the Coart ought, as far as practio- 


. able, to check the Information supplied by the parties, the Court ought 


to avall itself of such"material. The Court is not Intended to act blindly on 
information supplied by the parties. . " ] 
The-mle having, taken place at a serjous underralue occasioned by 


. failure on the part of the Court and of the deorec-holder, to carry out their 


obligations] under order a1 rule 66 of the Code of Civil Procedure and 
undoubtedly the jodgment-debtor having-sustained substantial injury thereby, 
the case-falls within the language of order 21 rule 99 of the Code of Civil 
Procedure and however dilatory. and unsatisfactory the conduct of the 
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judgynent-debtor may have been, he has on the facts found debarred himself 
a the right to have the sale set asid». 


Privy Council Appeal No 63 of 1943 by the Judgment-debtor; E 


against the judgment and order of the High Court of Judicature 
at Madras, dated the s4th September, 31941, modifying those of 
the Subordinate Judge of Mayavaram, dated the r5th > bse 
1939. . 

J. M. Pringle for the d soallents 

C. S. Rewcastle and Air Alfred Wort for the Respondent. 


"The judgment of their Lordships was delivered by 

Sir John Beaumont:—This is an appeal from the judgment 
and order of the High Courtof Judicature at Madras dated a4th 
September, 1941 which, on appeal, modified the judgment.and 
order of the Subordinate Judge of Mayavaram dated 15th February 
1939. The question in the appeal is whether a sale of immovable 
property, including land in the village of Tiruvali, made in execu- 
tion of a mortgage decree obtained by the respondent against the 
appellant’s predecessor is bad as regards the said land and should 
be so far set aside under order 21, rule go, Civil Procedure Code, 
on the ground of material d and fraud in publishing and 
conducting the sale. 

The said mortgage was'executed on a6th Tanga: 1925 by one 
Srirangathammal in respact of land in three villages, including that 
of Tiruvali, to secure the repayment within one year of Rs. 36000 


with interest atthe rate of r5 per cent. per annum. The mort-- 


gagor was the widow of the last male proprietor of the estate, 
holding therein the limited interest of a Hindu widow, and the 
appellant was the next presumptive reversioner. So faras regards 
the land inthe village of Tiravali and certain other lands, the 


mortgage was expressed to be made subject toa prior morgage | 


(hereinafter referred to as the “ prior mortgage” ) dated. 16th 
November 1924 by the sams mortgigor in-favour of third parties, 
to secure repayment of Rs. 44,505 aad inferest, The prior mort- 
gage included lands not covered by the respondent's mortgage. 
In 1929, the mortgagees instituted a suit on the prior mortgage 
before the Subordinate Judge of Mayavaram joining the respondent 
as puisne mortgagee, and ọn rath August 1929 obtained a decree 
for Rs. 79,2382-6 with a direction for sale if the moneys were not 
paid by rath February 1930. The realisations under HUM decree 
will be mentioned later. 7 

In 1930, the respondent instituted a sult before the. ‘same 
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` Subordinate’ Judge on his mortgage, and on yth October 1939 
_ obtained a preliminary decree for Rs. 66,779-11-9,. and on -sth 


July 1931 à fins! decree. In 1931, in a suit instituted by the 
appellant as next reversioner again't the said Srirangathammal for 
an injunction to restrain her from committing waste, & receiver was 
appointed for ‘the estate, and on 7th April r93r he was addéd as 
a defendant inthe suit on the prior mortgage, and on a7th July: 
he was added as a defendant in the suit on the respondents niort- 
gage. On 15th December r931, thé respondent applied, under 
rule 66(2) of order ar for execution of his decree and he annexed 
to his application a draft proclamation which directed that the sale 
thould be subject. to the mortgage decree obtained on the prior 


* mortgage, and contained this statement : 


“A low valuation is made as there is a prior charge of about 
Rs. 80,000, according to the said decree in respect of the aforesaid 
properties. ” 

The value put upon the properties by the respondent amounted 
to Rs 7317. In May 1933 Srirangathammal died, and the 
appellant was added asa defendant in the respondent's suit, the - 
receiver having been previously discharged. On .rsth September 
1932 the appellant, by his pleader, adopted the answer which.had 
been put in by the receiver in the respondent's suit and which had 
challenged the respondent's draft proclamation, and the appellant 
agreed to putin a draft sale proclamation in the way in which he 
would have it, and the matter was then adjourned until 6th 
October 1932. On 6th October the appellant’s. pleader asked for 
an adjournment, and on its refusal stated that he had no instruc- 
tions to proceed -with the matter. No draft proclamation was put 
in by the appellent, and the Court thereupon approved the draft 
proclamation put in by the respondent, and adopted the respon- 
dent's valuation as the upset price. On and November, the Court 
directed that the sale should take place on roth December. On 
25th October, the appellant had made an application alleging that 
the widow mortgagor had no power to bind the reversion and that 
accordingly the decree for sale on the respondent's mortgage could 
not affect the interest of the appellant, and on 16th December 
the appellant applied for an adjournment of the sale until this point 
had been determined, The Subordinate Judge thereupon adjourned i 
the sale to ssrd January 1933 the defendant waiving.a fresh ptocla- 
mation. In the absence of such waiver the appellant would have 
been entitled. to insist upon & fresh proclamation under rule 69 of 
order 231, Further adjournments were obtained at the instance of 


gi 
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the appellant, who on each occasion waived a fresh proclamation, 
and the sale ultimately took place on a8th March, 1933 At the 
sale the respondent, the decree-holder, who had obtained, leave 
.to bid under rule 73 of order sr, was the only bidder, and he 

` purchased at Rs. 16 above the upset price. From the Judgment of 
the learned Subordinate Judge, it appears that after the sale the 
“prior mortgages sold certain land subject to the “respondent's 
mortgage for some Rs. 10,000 and that the respondent paid to him 
a further sum of Rs. 1000 balance due on the prior mortgage. In 
the result the respondent acquired free from incumbrances and at 
& price rather less than Rs. 20,020 property which he had valued at 
Rs. 7317 subject to a mortgage for Rs. 80,000. 

The position under the prior mortgage appsars from Ex. M. M. 
Which is the suit register in the Subordinate Court of 
Mayavaram of the prior mortgage suit. It appears that in January 
t93r the receiver paid into Court Rs. 3000, and in September 
a further Rs, 20,000 and these sums had been paid out to the 
decree-holder prior to December 1931. In June 1932, sales 
were effected in the prior mortgage suit and sums amounting to 
Ra. 30,444 were paid into Court and these sums were paid out 
to the decree-holder in July and August 193a. November and 
December 1932, there were further sales for sums amounting 
approximately to Rs. 16,000, and this sum was paid out.to the 
decree-holder by 4th March 1933. The position therefore is 
that the time when the draft proclamation was submitted by the 
respondent the sum of approximately Rs. 80,000 .mentioned 
therein as due on the prior mortgage (which was correct as the 


. sum originally due) had, been reduced by a sum of Rs. $3,020. 


_At the date when the proclamation was approved, namely, 6th 
October 1932 the sum had been reduced by a further Rs. 30,444, 
&nd at the date of tho sale the sum had been reduced by a further 
Rs. 16,000 making a total reduction of Rs. 69,000. 

On 1gth June 1933 the appellant applied under Rule go of 
Order a1 to set aside the sale on the ground of material irregu- 
larity ‘or fraud in publishing or conducting it The learned 
Subordinats Judge came to the conclusion that the sum of 
Rs. 80,000 mentioned in the proclamation as the amount due 
on.the -prior mortgage was wrong at the respective date 
of: presenting and settling the. proclamation, and of the sale 
for the reasons hereinbefore stated, and that had the Court 
known the true facts the upset price would have been fixed at 
a much higher figure, and that the appellant had. been seriously 
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P, C; prejudiced by the mistake in the proclamation. He stated that. 
1944. he was not prepared to hold that the respondent had besh guilty 
Marudanayagam: Of fraud in mis-stating the amount due on the prior mortgage, 
Pillal - though he considered the case to be one of grave suspicion. He 


Manickavasakam held further that there was nothing to show that the appellant was 
Chettlar: aware of the payments into Court in the prior mortgage suit. 
Sir Fohn Beaumont, On appeal the High Courtheld that there was no material 
i m irregularity in the proclamation which- had prejudiced the appel. 
lant. They took the view that the only mistake in the procla- 
mation at the time when it was presented and approved by the. 
Court was that the figure of Rs. 80,000 should have been 
Ra. 67,000, They considered that the further payments into 
Court beyond the Rs. 23,002 must have been made in respect 
of sales which were challenged and the payments out must have 
been on some form of undertaking that the amount would be 
refunded if the sales were eventually set aside. Their Lordships 
can find nothing on the record to justify these conjectures, and 
the further evidence read before their Lordships on behalf of 
the appellant, without objection from the respondent, consisting 
of affidavits made in the prior mortgage suit in relation to the 
payments out, makes it abundantly clear that these payments 
were only made after the sales had been confirmed. The whole 
basis of the High Court’s judgment therefore fails, and the reason- 
ing has not been relied upon by counsel for the respondent. The 
learned Judges did not think it necessary to consider the evidence 
as to the state of knowledge of the parties. 
The respondent based his case on waiver by the postin 
' contending that the appellant must have known about the sales 
of hisown property in the prior mortgage suit, arid about the . 
disposal of the purchase monies; that accordingly when he 
` waived his right to a fresh proclamation he must be taken to have 
accepted the statements in the existing proclamation and to have 
i waived his right to object to them, and reliance was placed upon 
the decisions of this Board in GirdAari Singh v. Hurdeo Narain 
Singh (1) and in Arunachsllam v. Arwnackellam (2). The efficacy ^ 
of a plea of waiver by the appellant depends on the ability of the 
respondent to prove that the appellant knew the true facte from- 
which an intention on his part to. waive his right to object toa 
misstatement in the proclamation can be inferred. Their Lord- 
ships © appreciate that there are reasons for suspecting that je 


(D (1876, L. 'R. 3 L A. ago (P. C.) - 
(2) (1888 I. L. R. 12 Mad, 19; L R. 15, À. 171 ; 5 Sar. a65 (P. C)- 


Vor. 80.] PRIVY COUNCIL. 


appellant may have known more about the dealings with his 
property in the prior mortgage suit than he was prepared to 
admit, but they think that there are reasons at least equally 
cogent for suspecting that the respondent was in like case, The 
respondent was a party to the prior mortgage suit; he was 
presumably served with notice of the execution proceedings, and 
he was interested in seeing that the direction which the Court 
had given that property subject to the prior mortgage which was 
not subject to the respondent’s mortgage should be sold before 
that subject to the respondent’s mortgage was carried out. If the 
respondent knew the true facts, if he purchased at what he knew 
was too low a figure based on an upset price accepted by the 
Court owing to bis own initial misrepresentation and subsequent 
suppression of material facts, his conduct would amount to fraud 
on the Court as the learned Subordinate Judge points out. The 
Court could not have allowed the respondent purchasing at a court 
sale to take advantage of his own fraud, whatever the conduct of the 
appellant might have been. 

However, as already noted, the learned Subordinate Judge 
did not find fraud against the respondent, nor did he find know- 
ledge on the part of the appellant requisite to found a plea of 
waiver, and the High Court did not disagree with these findings 
of fact. Their Lordships think that, whatever grounds. for 
suspicions there may be, there is no material on the record which 
would justify the Board in disregarding the findings of fact by 
Subordinate Judge, who had seen the witnesses, including the 
appellint himself, in the witness box. Their Lordsips therefore 
will dispose of the appeal on the basis that neither the appellant 
nor the respondent at the material dates knew the position under 
the prior mortgage. 

Order a1, rule 66 imposes upon the Court the duty of causing a 
proclamation of the intended sale to be made and requires the pro- 
clamation to be drawn up after notice to the decree-holder and the 
judgment-debtor and such proclamation must specify, as fairly and 
accurately as possible, amongst other things, any encumbrance to 
which the property is liable. In most cases no doubt the Court has 
no means of checking the information supplied by the parties but 
the Court ought, as faras practicable, to bring its mind to bear 
upon the contents of the proclamation ; and where material is 
readily available to check the information supplied by the par- 
ties the Court ought to avail itself of such material In the 
present caso all the facts relating to the prior mortgage could 
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have been ascertained by an inspection of the suit register on the 
files of the Court. When the proclamation was settled, and 
again when the sale took place, it might well have occurred to 
the officer of the Court responsible that it was unlikely that 
nothing had occurred in the prior mortgage suit since its incep- 
tion, even if he did not recall having himself sold properties in 


. tbat suit, and that it was desirable to check the figure of Rs. 80,000. 


The power conferred upon the Court by rule 66 (4) for summon- 
ing a witness for -the purpose of ascertaining the matters to be 
specified in the proclamation shows that the Court is not intended 
to act blindly on information supplied by the parties. Their 
Lordships think that the subordinate Court cannot be acquitted 
of a measure of carelessness in not having cbecked this figure of 
Re 8o,coo both when the proclamation was approved and when 
the sale subsequently took place. Apart from the duty cast upon 
the Court, rule 66, sub-rule (3) provides that every application ; 
for an order for sale shall be accompanied by a statement signed 
and verified ‘in the manner mentioned, and containing so far as 
they are known to, or can be ascertained by, the person making 
the verification, the matters fejed by eae (2) to be specified 


in the proclamation. ^ 
It is clear that the respondent if he m not know the position 


inthe prior mortgage suit could easily have ascertained it, seeing 


that he was a party to the suit, which was in the same Court. 
The position therefore is that this sale took place at a serious” 
under-yalue occasioned by failure on the part'of tbe Court, and 
of the respondent decree-holder, to carry out their obligations 
under rule 66, and there can be no doubt that the appellant 


sustained substantial injury thereby. Their Lordships are’ of, 


opinion that the case falls within the language of rule go and 
that, however dilatory and unsatisfactory the conduct of the 
appellant may have been, he has not on the facts found debarred 
himself of the right to heye the sale set aside. Their Lordships 
will humbly advise His Majesty that this appeal be allowed, the 


order of the High Court be setaside ánd the order of the Sub- 
ordinate Judge be restored. The respondent must pay to the 
‘appellant his costs of the appeal to the High Court and of the 


appeal to His Majesty in Council. 
_ Lambert & White; Solicitors for the Appellant. 
iic Cras? & Dold : . Solicitors for the’ Respondent. 


PE M Appeal allowed, 


* 
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APPELLATE CIVIL. 


Before Mr. Justice B. K, Mukherjea and 
Mr. Tustice T. H. Ellis. ; 


SARAT CHANDRA GAYAN 
v. 
THE PORT CANNING AND LAND IMPROVEMENT 
CO, LTD., AND ANOTHER. * 


Execution of decree-Section qy Civil Procedure Code (Act V of 1908)—Sale held 
and finally confirmed, and purchase by stranger, notwithstanding receipt 
of melice af stay under section 34 Bengal Agriculiural Debtors Act (Act 
VII B.C) ef 1936, as amended by Act VIII B. C, of 1940)—Application 
by judg-ment debtor challenging legality of sale, if one under said section 
47—Fudgmeni-debtor, if competent to start the proceeding. v 
Soon after an application for execution of a rent-decres had been filed, 

the Executing Court recetred a notios under section 34 ofthe Bengal Agri- 
cultural Debtors Act directing a stay of all further proceedings In execution, 
but the notioe somehow escaped attention and so the proosedings were 
oontinued, the sale duly held and confirmed, the purchase having been made 
by stranger and the exeontion case disposed of ‘on full satisfaction. The 
present proceeding was then started by the judgment-debtor by an appli? 
cation under section 47 of the Code of Civil Procedure to set aside the 
sale oa the ground that it "was null andvold. The questions that arose 
were, whether such an application oould be one under section 47 of 
the Code of Civil Proosdure and whether the present proceeding lay 
after the sale had been confirmed by an order of the Court and the execution 
case disposed of on full satisfaction : 

Held, (1) That the question was one between the jodgment-debror 
and the decree-holder and the fact that the purchaser though nota party 
to the sult is interested in the result does aot operate as a bar to the applioas 
tion of section 47 of the Code of Civil Procedure. 

Prosunno Coomer Sanyal v. Kasi Das Sanyal (1) followed. 

(a) That the jadgment-dabtoc was not competent to resist the purchaser 
after the sale was ooafirmed, if he was aware of the prooeeding but did not 
raise objection -to tho sale. _ 

Case law rericwed, ` : 

No decision was given in the High Court as to the validity of, sale after 
reoelpt of notlea by the execution Court under section 34 of the Bengal Agri- 
cultural Debtors Act, e 


*Appeal from Appellate order No 145 of 1944, against ‘thé order of 
D. N. Basu, Esq, Additional District Judge of Zillah g4-Parganas, dated 
the rath May, 1944, reversing that of A, S. M. Salok, Es, Subordinate 
Judge 3rd Court Alipore, dated the 16th December, 1943. - < 


(1) (1192) L. R. t9 I. A. 166 ; I. L. R. Calo. 683. uj 
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Application under section 47 of the Code of Civil Procedure. 


The material facts will appear from the judgment. 

Appeal by Judgment-debtor. 

Messrs. Panchanan Ghose and Sailendra Nath Banerjee for the 
Appellant. 


Messrs. Sitaran Banerjee, Birendea "Kumar De, Arun Kumar 
Duit, Amiya Kumar Mukherjee ani Nalini Mohan Dam for the 
Respondents. 


C A, Y. . 


The judgments of the Court were as follows :— 

Mukherjea, J. :—This appeal ison behalf of the judgment- 
debtor and it arises out of a proceeding commenced by him under 
section 47 of the Code of Civil Procedure to set aside a rent 
execution sale on the ground that the sale being held in spite of 
a notice being issued under section 34 of the Bengal Agricultural 
Debtors Act was illegal and void for want of jurisdiction. 

The material facts are notin controversy and may be stated 
as follows. The Port Canning and Land Improvement Co. Ltd, 
who is respondent No., x in this appeal, obtained a decree for 
rent against the appellant, judgment-debtor on May 25, 1937. 
There were certain proceedings in execution of the decree 


` commenced in the year 1940, but they proved infructuous, and there- 


after the present application for execution was filed in the Court of 
the Third Subordinate Judge of 24-parganas, on May 13, 1943. 

_Tt appears that some time before this execution was started, 
the judgment-debtor filed an application for settlement of his 
debts before the Alipore Debt Settlement Board, and that Board 
while transferring the case for disposal to the Garia Debt Settle- 


-ment Board issued a notice under section 34 of the Bengal Agri- 


cultural Debtors Act directing stay of all further proceedings in 
execution of the rent decree. This notice was received by the 
Executing Court on May 15, 1943. For some reason or other, 
it seems, that the attention of the Court was not drawn to this 
notice, and the proceedings in execution continued in the usual 
way and the tenancy in arrears was put upto sale and purchased 
by a stranger purchaser who is respondent No. a in this appeal. 
On September 13, 1943, the gale was confirmed and on the very 
same d«y, the execution case was disposed of on full satisfaction. 
On September 18, 1943, the decree-holder iwthdrew the amount 
due under the decree and on September 37, 1943, the sale certi» 
ficate was signed and sealed. 


Vor. 80.] HIGH COURT. d 


On November 3, 1943, the judgment-debtor commenced the 
present proceeding to set aside the sale on the ground that it 
was null and void—the executing Court having no jurisdiction 
to proceed with the execution and put up the property to sale 
after receiving & notice under section 34 of the Bengal Agricul 
tural Debtors Act. : 

The Trial Court allowed the application of the Judgment-debtor 
and set aside the sale. On appeal, the learned Additional Dis- 
trict Judge of a4-Parganas reversed the decision of the Trial 


Court, and dismissed the application of the judgment-debtor on - 


the ground that such application was not maintainable under sec- 
tion 47 of the Code of Civil Procedure. It is against this decision 
that the present Second Appeal has been filed. 

The main question pressed for our consideration in this appeal 
is as to whether or not tha Court of appeal below was right in 
holding that the application of the judgment-debtor was not one 
which would come within the purview of section 47 of the Code- 
of Civil Procedure. What the judgment-debtor wants in the present 
case is undoubtedly to set aside an execution sale on the ground 
that the executing Court had no jurisdiction to proceed with the 
execution and put up the property to sale after receipt of a notice 
under section 34 of the Bengal Agricdltural Debtors Act. This 
obviously raises a question relating to the execution of the decrée, 
and if the question has got to be decided between the parties to 
the suit or their representatives, it admits of no doubt 
that the matter would come within section 47 of the Code of Civil 
Procedure. 

The learned Additional District Judge has taken the view 
that the matter in issue is certainly one relating to execution, 
discharge and satisfaction of the decree, but asit arises between 
the jadgment debtor on the one hand and a stranger auction 
purchaser on the other, who at best can be a representative 
of the judgment-debtor himself, the provisions of section 47 
of the Code of Civil Procedure &re not attracted 10 tlie facts of 
this case. i 

We cannot accept this view of the learned Additional District 
Judge as sound. The judgment-debtor in the present case dis 
puted the right of the decree-holder to execute the decrees by 
sale of the attached properties as soon asa notice under section 
34 of the Bengal Agricultural Debtors Act was received by the 
executing Court. This is undoubtedly a question between the 
judgment-debtor on the one hand, and the decree-holder on 


‘37 
CL, 
I 
ww 
Sarat Chandra 
Gayan 
v. 
The Port Canning 


and Land [ 
ment Co, . 


Mv eros, F. 


38 
Cre. 
1949 


THÉ CALCUITA LAW JOURNAL. [Vor. 8o. 


the other, and the fact that the purchaser who though not a 
party to the suit is interested in the result does not operate asa 


‘Sarat Chandra bar to the application of section 47 (old section 244) of the Code 


erm 


of Civil Procedure. Vide the observations of their Lordships of 


"The Port Canning the Judicial Committee of the Privy Council in Prosunno Coomar 
“pect Co, Lid Sanyal v. Kali Das Sanyal (1). 


masini. 


We think, however, that there is another question which 
requires consideration in this case, and that is whether the 
judgment-debtor is competent to start the present proceeding for 


^ getting aside the sale after the sale has been confirmed by an 


Order of the Court, and the execution case disposed of on full 
satisfaction. We may say that there are decisions of other High 
Courts in India which have gone to the length of holding that 


‘when a property has been sold in execution, and the sale has 
-been confirmed, the executing Court becomes functus officio, and 


&n objection with respect to the property sold cannot be taken 
under section 47 of the Code of Civil Procedure after the sale is 
confirmed. Vide Ram Chandra v. Sarwpa (2) and Wati Raw 


~ _Gurditta Mal v. Mst. Gancshi (3). 


In this Court, however, the view taken is somewhat -different. 
One of the earliest pronouncements on this point is to be found 
in Durga Charan Mondal v. Kak Prasanna Sarkar (4). In: this 
case, in execution of a decree for rent, an occupancy holding 
belonging to the judgment-dsbtor was sold. The sale was duly 
confirmed, and when the auction purchaser applied for delivery 
of possession, one of the judgment-debtors put in a petition 
objecting to the sale on the ground that the property having 


- been a non-ransferable occupancy holding was not saleable in 


law. It was held by this Court that the confirmation of the 
sale was no barto the application under section 47 (old section 
$44) that was made by the judgment-debtor,—the question being 
one which related to the execution, discharge and satisfaction of 
the decree ; but if the Judgment-debtor was actually a party to tne 


` order for sale or was aware of the proceeding and did not appeal 


against it, he was precluded from questioning the propriety of 
the order and the sale held in pursuance of the order, The result 
was that the case was sent back fora proper investigation ou the 
point as to whether or not the judginent-debtors were parties to 
the order for sale or were aware of the proceeding in execution. 


(1) (1892) L. R. 19 I. A. 166; I. L. Re 19 Cal. 633. : x 
(2) E bore 105. be 


LRL i j 
baedi 
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In Sheikh Murwllah v. Sheikh Burullak (1), a non-transferable 
Occupancy holding was sold in execution of-a decree and was 
purchased by one Kashi Nath who transferred it to the plaintiff. 
The plaintiff brought a suit for recovery of possession of the 
property against the judgment-debtor. It was held that the 
defendant having had full knowledge of the execution proceed- 
ings and not having objected to the sale was not competent to 
resist the purchaser after confirmation of sale. In this case, the 
suit was brought by the purchaser for recovery of possession, and 
consequently no question arose as to whether it was open to the 
judyment-debtor to make an application under section 47 of the 
Code of Civit Procedure. This was followed in Dwarkanath 
Pal v. Tarini Sankar Ray (2), where also a suit was brought by 
the purchaser of a non-transferable occupancy holding for recovery 
of possession of the property after the sale was confirmed. It 
was held that as the judgment-debtor though aware of the execu- 
tion proceeding did not raise any objection to the sale, it was 
not competent to him to resist the purchaser after the sale was 
confirmed, and that as between himself and the purchaser the 
title to the property vested in the latter on such confirmation. 
_ Exactly the same view was taken by the Allahabad High Court 
in Zala Ram v. Thakur Prasad (3), and by a Division Bench of 
the Madras High Court in Vuppulury Somasundaram v. Bhimisetti 
Kondayya (4). l é 

We have no doubt asto the soundness of the view taken in 
these decisions, and the result is that though we cannot accept 
the decision of the learned Additional District Judge, we cannot, 
at the same time, agree with the view taken by the learned 
Subordinate Judge in the Trial Court and set aside the sale 
merely on the ground that it was held after receipt of the notice, 
by the executing Court, under section 34 of the Bengal Agricultural 
Debtors Act. j i S 

Mr. Ghose appearing for the appellant has contended before 
us that the judgment-debtor appellant was not aware of the 
execution proceeding, and as a matter of fact, no evidence was 
adduced on that point and no clear finding arrived at by the 
Trial Court ; he has further contended that even if the judgment- 
debtor was aware of the execution proceeding or wasa party to 


(1) (1905) 9 C. W. N. 972. 

(a) (1907) I. Le R. 34 Calc. 199; 5 C. L. J. 294. 
(3) (1918) I. L. R. 40 All. 680. 

(4) (1926) A. I. R. Mad, 12. 
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the order for sale, as that order was entirely without jurisdiction, 
the question of rss judicata on the basis of which the cases men- 
tioned above were decided would have no application. It has 
been argued by Mr. Banerjee for the respondent that there was no 
allegation made by the judgment-debtor that he was really 
unaware of the execution proceeding and all that was averred in 
his petition was that the attention of the Court was not drawn to 
ithe fact that there was a notice issued by the Debt Settlemen 
Board under section 34 of the Bengal Agricultural Debtors Act. 
On the other question, it is argued that the mere fact of a notice 
being issued under section 34 of the Bengal Agricultual Debtors 
Act does not by itself oust the jurisdiction of the ‘executing. Court 
to proceed with the sale: Itis open to the executing: Court to 
gnore the notice if it is found to be issued without jurisdictiont 
by the Debt Settlement Board, and the question whether or not it 
was properly issued by the Debt Settlement Board is exclusively for 
the Civil Court to decide. ` 

We do not think that it would be proper to express our-opinion 
on either of the points mentioned above. We think that 
both these points require investigation. We accordingly set 
aside the orders of the Court below and send the case back to the 
Trial Court in order that the case may be reheard in accordance 
with the directions given above and with particular reference to 
the, two questions formulated above. The Court will allow the 
parties to adduce additional evidence if it so chooses, and will 
dispose of the case according to law. We make no order as to 
costs in this Court. Subsequent costs will be in the discretion of 
the Trial Court. It will be for the Trial Court to decide whether 
pending the disposal of the case the property will remain in posses- 
sion of the judgmentdebtor or will be given to the auction-pur- 
chaser. The auction purchaser, if he isso advised, may also make 
an application for the appointment of a Receiver. 

Ellis, J, :—I agree: 


P g - Appeal allowed : 


Case remanded. 
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Before Mr. Justice B. K. Mukherjea and Mr. aes 
A. S. M. Akram. 


MAHARAJADHIRAJ UDOY CHAND MAHATAB 
BAHADUR OF BURDWAN 
p. ` 
- AJIT KUMAR ROY AND OTHERS.* 


Bengal Tenancy Act (VIII of 1885 as amended), ection 168 A, if repugnant 


to section 51 of the Code of Civil Procedure (Act V of 1908) and tf aoid. 
wader section 107 (1) of the Government of India Act, 1935—Previso - 


fo wciton 17 (1) of the Paint Regulation (VIII of 1819) if tn 
conflict with sechom 168A of the Bengal Tenancy Act—Sectton 1684, 
df applicable to paini tenure. z 
Section 168A of the Beaga! Tenancy Act is a valid pleoe of legislation 
quite within the competence of the provincial legislature under items Nos. 3 
and a1 of the provincial list. Item No. a1 of List Il is wide enough to cover 
all matters of the remedial ór adjective law in relation to land, and land 
tenures, arising out of relationship of landlord and tenant, and includes 
provisions for collection and. realisation -of rent by the landlord from the 
tenant. 

A coas of repugnanoy does not arise if no aspect of any provincial legis- 
lation enoroaches upon any field other than that of the provincial legislature. 

It is not enough to my that section 168A of the Bengal Tenancy Act 
has introduced a provisioa differing from that contained in section 51 of the 
Code of Civil Procedure, The rival existing Indian law is not section 51 of 
the Code of Civil Procedure, but the provision of that section as Inoorported 
into the Bengal Tenancy Act, bnt as that provision, so far asit deals with 
the question of procedure in a suit or proceeding between the landlord and 
the tenant comes under items 2 and 21 of the provincial list, there Is no 
existing Indian law on any matter enumerated in the concurrent list with 
which section 168A of the Bengal Tenancy Act can be sd to have come into 
conflict, i 

Also provisions of section 168A of the Bengal Tenancy Act are not 
repugnant to section 51 of the Code of Civil Procedure, the repugnanoy is 
avoided by the express words of section 4 of the Code and consequently itis 
not void under section 107 (1) of the Government of India Act, 1935. 

Mukunda Murari Chakravarti v. Pabitramoy Ghosh (1) followed, 


^ Appeals from Original Order Nos. 366 and 367 of 1941 against the 
orders of R. K. Choudhary, Esq , Subordinate Judge, gad Court, 24-Parganas 
dated the 13th August, 1941, and from Original Order No. 133 of 1942, against 
the Order of Babu Benoy Bhusan Sen, Subordinate Judge of Birbhum, date 
the 19th February, 1949, and from Appellate Order No. 54 of 1942 against the 
Order of Babu Brojendra Saran Sanyal. Subordinate Judge of Hooghly, and 
Coart, dated the 19th January, 1942, reversing that of Mauly] Abdul Moudud, 

- Munsif, 3rd Court, Serampore dated the aSth August, 1941. 


(1) (1944) 79 C.L. J. 87, - : 
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Section 168 A of the Bengal Tenancy Aot applies to patn! ternure. 

Section 168A of the Bengal Tenancy Act does not in any way affect the 
right of institution of a sult or obtaining a decree. The only restriction it 
imposes is upon the mode of exeouthm of the deorea and as no particular 


mode of execution is presoribed in the Patni Regulation itself ít cannot be 
sald that section 168A is in conflict with the proviso to section 17 of the 
Patni Regulation. 


Abdul Asis v. Maharaj Uday Chand (1) referred to. 

Appeal by the Decree-holder in Appeal from Original Orders 
Nos. 366 and 367 of 1941 and No. 133 of 1942. 

Appeal by the Judgment-debtors in Appeal from Appellate 
Order No. 54 of 1942. 

The material facts will appear on the judgment. 

Dr. Sarat Chandra Basak, Messrs. Hiralal Chakrabarty 
and Puruskotiam Chatterjes for the appellans in Nos, 366 and 367 
of 1941. 

Messrs. Hem Chandra Sen, : Suresh Chandra Sen, Swrofit 
Chandra Lahiri, Makendra Nath Mitra and Prakash Chandra 
Bkose for the Respondents. 

Messrs. S. M. Bose, ( Advocate-General ) and Rama Prasad 
Mookerjes lor the Province of Bengal. 


Mr, Ranjit Kumar Banerjea, for the Appellant in No. 54 of 
1943. i T 

Dr. Sarat Chandra Basah, Messrs. Hiralal Chakrabarty, 
Purushottam Chatterjee and Amiya Kumar Mukherjes for the 
Respondents. 

Mr. Rama Prasad Mookerjee for the Province of Bengal 

` Dr.. Sarat Chandra Basak, Messrs. Hiralal Chakrabarty, 
Sarat Kumar Mitra and Purushottam Chatlerjes for the Appellants 
in No. 133 of 1543: 

Messrs. Gogendra Nath Das and Jagadish Chandra Ghosh for 
the Respondents. 

Mr. Rama Prasad Mookerjes for the Province of Bengal. 

The judgment of the Court was as follows :— 


Appeals from Original Orders Nos. 366 and 367 of 19qr. 
Mukherjea, J. :—These two analogous appeals on behalf of 
the landlord decree-holder and they are directed against an order 
of the Subordinate Judge, Second Court, s4-Parganas, dated the 
13th August, 1941, by which he allowed the objections of two sets 
of judgment-debtors preferred under section 47 of the Code of Civil 
(1) (1943) 77C. L. J. a71; 47 C. W, N. 523, 


Vor. 8o.] . ion court. 


Procedure, and dismissed the execution case atarted by the 
appellant. 

There is no controversy about the facts of the case which lie 
within a very short compass. The respondents held putni as 
tenants under the Maharaja of Burdwan who isthe appellant in 
both the appeals. The rents due in respect of. this wni were in 
arrears for a considerable period of time, and on the 15th May, 
1936, the fw/mi wes put up to sale under the provisions of 
Regulation VIII of 1819 for recovery of the rent due for the last 
Aist of 1342 B.S, and it was purchased by a stranger. For 
recovery of the rent due in respect of the years 1339 to 1841 B. S. 
and the first Ais? of 1342 B. S., the landlord instituted a suit, being 
Rent Suit No. 2 of 1937, in the Court of the Subordinate Judge at 
Hooghly, and obtained a rent decree for a sum of rupees fifty-six 
thousand and annas odd on the 25th February, 1938. The decree 
was put.into execution several times between the years 1938 and 
1940, and certain sums of money were realised from the judgment- 
debtors. , 

The present execution case was started on the asth September, 
1940, in the Court of theSecond Subordinate Judge of 24-Parganas, 
the decree being transmitted to that Court by the Subordinate 
Judge of Hooghly, and as the tenure in arrears had already been 
seld, the decree-holder applied for recovery of the balance of the 
decretal dues by attachment and sale of certain other immovable 
properties belonging to the juagment-debtors, Objections were 
taken to this application for execu.ion by the judgment-debtors 
Nos. 4.and 5 on the one hand, and the Official Receiver who 
figures as judgment-debtor No. 6 on the other, and these gave rise 
to Miscellaneous Cases Nos. 24 and 40 of 1941. : 

The contention of both these sets of judgment-debtors, in 
substance, was that under section 168A of the Bengal Tenancy Act, 
the landlord decree-holder was not competent to proceed against 
any property of the judgment-debtors other than the tenure in 
arrears. This contention was given effect to by the learned 
Subordinate Judge, who allowed both the Miscellaneous cases, 
and dismissed the landlord’s application for execution of the decree. 
The landlord has now come up on eppeal to this Court. i 

The first and the main contention raised by Dr. Basak in 
support of the appeals is that section 168A of the Bengal Tenancy 
Act, to the extent that it limits the sale in execution of a decree 
for rent to the property in arrears, Is void under ‘section ro7(1) of 
the Government of India Act, 1935, inasmuch as it is repugnant 
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to section 51 of the Code of Civil Procedure which is an existing 
Indian law relating to item No. 4 of the concurrent list. 

This identical question came for consideration on different 
occasions before different Division Benches of this Court, and the 
decisions have been uniformly against the contention of the 
appellant. Vide Satish Chandra Hui v. Sudhir Krishna Ghosh (1); 
Satish Chandra Bandopadhyaya v. Bishaupada Pal (2); and Bir 
Bikram Kishore Manikya Bakadur v. Tofassal Hossain (a). 

All the points which were canvassed in the above cases were 
reargued before us by Dr. Basak, but in spite of his elaborate 
arguinents, we have not been convinced that these cases have been 
wrongly decided, or that it is necessary to have the matter further 
considered by a larger Bench. 

We agree with the view taken in the above cases that 
section 168A of the Bengal Tenancy Act isa valid piece of legis- 
lation which is quite within the competence of the provincial legis- 
lature under items Nos, a and ar of the provincial list. Item No. ar 
of List a is wide enough to cover all: matters of the remedial or 

adjective law in relation to land, and land tenures, arising out of 
relationship of landlord and tenant, and includes provisions for 
collection and realisation of rent by the landlord from the tenant. 
Under item No. s of the provincial list, the provincial legislature 1s 
capable of regulating the powers and jurisdiction of a Civil Court 
with regard to.any of the matters included in item No. ar. In our 
opinion, the Legislature by enacting section 168A of the Bengal 
Tenancy Act has done nothing else except to curtail or take away 
the powers of the Court to allow the landlord decree-holder to 
„proceed against any property of the tenant other than the tenancy 
in arrears, for realisation of the decretal dues. ^ This undoubtedly, 
it is competent to do. Really, a case of repugnancy does nor arise 
if no aspect of any provincial legislation encroaches upon any field 
other than that of the provincial legislature. But, assuming as 
Dr. Basak argues, that the operation of section 107(r) of the 
Government of India Act, 1935, is ‘not excluded from cases where 
the provisions of the provincial law are exclusively on provincial 
subjects, it is certainly necessary to attract the operation of the 
sub-section that the existing Indian law with which a provincial law 
is said to have come into conflict relates to one of the matters 
enumerated in the concurrent list. 


(1) (1942775 C. L, J. 190 ; 46 C. W. N. 540.. 
> (a) (194a) 46 C. W. N, 698. . 
(3) (1942) 46 C. W. N., 999. 


Vor. 80] BIGH COURT. 


Now, the Bengal Tenancy Act is a self contained Act, and lays 
down its own rules of procedure which govern suits between land- 
lord and tenants and regulate the proceedings in execution of rent 
decrees. No provision of the Code of Civil Procedure of its own 

‘force applies to any suit or proceeding under the Bengal Tenancy 
Act, but by reason of the express provisions of section 143(a) of 
the Bengal Tenancy Act, the provisions of the Code of Civil Proce- 
dure subject to certain modifications have been incorporated into 
the Act. If the procedure laid down in the Bengal Tenancy Act is 
tobe changed or modified, it has certainly to be done by the 
Bengal Legislature. In our opinion, it is not enough to say that 
section 168A of the Bengal Tenancy Act has introduced a provision 
differing from that contained in section sr of the Code of Civil 
Procedure. The rival existing Indian law, in the present case, 
is not section sr of the Code of Civil Procedure, but the provision 

` of that section as incorporated into the Bengal Tenancy Act, but as 
that provision, so far as it deals with the question of procedure ina 

- suit or proceeding between the landlord and the tenant comes under 
items Nos. a and ar of the provincial list, there is no existing 
Indian law on any matter enumerated in the concurrent list with 
which section 168A of the Bengal Tenancy Act can be said to have 
come into conflict. : 

We are also definitely of opinion that the impugned section is 
not repugnant to section 51 of the Code of Civil Procedure, and 
the repugnancy is avoided by the expreas words of section 4 of the 
Code. That section lays down that in the absence of any specific 
provision to the contrary nothing in the Code shall be - deemed to 
limit or otherwiss affect any special or local law in force at the date 
of the commencement of the Code or any special jurisdiction or 
power conferred or any special form of .procedure provided by or 
under any other law for the time being in force. The Bengal 
Tenancy Act has had all along a special form of procedure provided 
by it for execution of rent decrees, and section 158A. of the Bengal 
Tenancy Act only mikes an addition to the provisions already 
existing. Dr. Basak argues that there is no question of conferring 
any special power or creating any special jurisdiction in this case, 
as what has been done is only to take away some of the existing 
powers ; but conferring of ‘a special power or creation of a special 
jurisdiction may, and, in fact, does imply the taking away or curtail- 
ing of the existing jurisdiction to some extent. The whole object 
of section 168A is to limit the liability of the ‘tenants in 
certain respects when a decree for rent has been obtained‘ against 
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-him by the landlord. For the purpose of giving this protection, a 


special form of procedure has been introduced by section 168A of 
the Bengal Tenancy Act, and whether it superseded in part or 

modified the existing procedure is really immaterial. The powers 

which the Court has got to exercise are undoubtedly special powers- 
which are quite different from those which are ordinarily vested in 

an executing Court. 


The decision of the Federal Court in Mukunda Murari Chakra- 
varti v. Pabttramoy Ghosh (1), may be cited as an authority on the 
point. All that section 3 of the Bengal Non-Agricultural Tenancy 
(Temporary Provisions) .Act provides is to take away the powers 
which the executing Court possesses under Order XXI, rule 24 of 
the Code of Civil Procedure, but this curtailing or taking away of 


‘the existing power was construed to amount to conferring of 
‘special power or special Jurisdiction within the meaning of section 4 


of the Code of Civil Procedure. Our conclusion, therefore, is that 


‘the provision of section 168A of the Bengal Tenancy Act is not in 
“any way repugnant to section 51 of the Code of Civil Procedure, 


and consequently, it is not void under section ro7(1) of the Govern- 


ment of India Act, 1935. 


The only other ground put forward by Dr. Basak is that the 
decree in the present case which was for antecedent balances of the 
Żuini rent could not be a rent decree as laid down in the proviso 
to section 17 of the Putni Regulation, and consequently, to the 
extent that section 168A of the Bengal Tenancy Act deprives the 


landlord of his rights as an ordinary money decree-holder it is an 


encroachment upon the law as laid down in the Putni Regulation, 
and under section r95 Bengal Tenancy Act the law laid down in 
the Putni Regulation is entitled to prevail. This point was also 
considered in Addu] Asis v. Makaraf Uday Chand (2), by a 
Division Bench of this Court of which I was a member. It was 
there pointed out that section 168A of the Bengal Tenancy Act 
does not, in any way, affect the right of instituting a suit or obtain- 
ing a decree. The only restriction it imposes is upon the mode of 
execution of the decree and as no particular mode of execution is 
prescribed in the Putni Regulation itself, it cannot be said that 
section 168A of the Bengal Tenancy Act is in conflict with the 


proviso to section 17 of the Putni Regulation. 


(1) (1944) 99 C. L. J. 87. l er 
(a) (1943) 77 C. L. J. 271 ; 47 C. W. N. 523. p 


Vor. 80:] HIGH COURT. f " 


The result is that both ‘the contentions are overruled, and the tu 
appeals are dismissed with costs: Hearing fee two gold mohurs in 1945. 
each appeal. 


Maharajadbira} Udoy 
Certificate under section aos(1) of the Government of India Act, , Chand Mahatab 


Bahadur of Bardwan 
1935, is granted in each appeal. Ajit LS Roy. 
Appeal from Appellate Order No. 54 P o 

This appeal, in our opinion, should be allowed. The Court of et 
appeal below has dismissed the objection of the judgment-debtor 
under section 168A of the Bengal Tenancy Act on the ground that 
the said section is not applicable to £w/mi tenures. This decision 
cannot be supported, in view of the several decisions of this Court. 
Vide Satish Chandra Hui v. Sudhir Kriskaa Ghosh (1); and 
Satish Chandra Bandopadhyaya v: Bishaupada Pal (a). 

The learned Advocate for the respondent attempted to support 
the decision onthe ground that section 168A of the Bengal Tenancy 
Act is inoperative by reason of its being repugnant to section 51 of 
the Code of Civil Procedure. This contention has been negatived 
in a series of decisions to which reference has already been 
“made. 

The result is that this appeal is allowed. The order of the 
Court of appeal below is set aside and that of the Court of First 
Instance is restored and affirmed. We make no order as to costs in 
this appeal. 

Certificate under section 205(r) of the Government of India Act 
1935, 5 granted. 

Appeal from Original Order No. 133 of 1942. 

This appeal is dismissed, the grounds taken in support of this 
appeal being identically the same as were raised in appeals from 
Original Orders Nos. 366 and 367 of 1941. We make no order as ' 
to costs in this appeal. 


Certificate under section aos(1) of the Government of India 
Act, 1935, is granted. 
Akram, J. :—I agree. 
A. K. D. G Appeals Nos. 366, 367 and 133 dismissed. 
i Appeal No. 54 allowed. 2d 


(1) (1942) 75 C. L. J. 190 ; 46 C. w: N. 540. 
(a) (1942) 46 C. W. N. 628. 
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FEDERAL COURT. 


PRESENT: Sir Patrich Spons, Knight, Chief Justice, 
Mr. Justice S. Varadachariar amd Mr. 
Jwstise Zafrulla Khan, 


THE SECRETARY OF STATE FOR INDIA 
0. 


I. M. LALL. 


[Ox A»rzaL rROM THE HicH Court OF JUDICATURE 
. AT LARORE.] ` 


Removal of member of Indian Civil Sarvice—Secretary of State, if can 
remove—Constitution Act, 1935, section 240, sub-section (3)— Rule 55 of 
the Civil Services (Classification, Control end Appeal) made under 
section 6B of the Government of India Act, 1919—Limitation or quali- 
fication om the power of the Crown to dismiss its sersant ai will— 
Romedy—Certificaie, form of—Constttution Act, 1935, section 205. 

Per Curiam: The Secretary of State can remove a member of the Civil 
Servios. : 

The question whether there was any limitation or restriction enforceable 
by action on the power of the Crown through the Secretary of ' State so to 
d'smiss a member of Indian Civil Service, and if so, whether such Ilmitation or 
restriction was ar was not complied with in fact before the order for plaintiffs 
removal in June, 1940, involv the true construction of section 240 of the 
Constitution Act, 1935 : 

Held (per.C. F. and Zafrulla Khan, Y.: Varadechsriar, Y. contra): 
Sub-section (3) of section 240 of the Constitution Act, 1935, imposes in certain 
cases certain statutory obligations to be carried out before dismissal is efeoted 
breach of which will give to the person adversely affected a cause of 

Where there is an enquiry and asa result thereof some authority defi- 
nitely proposes dismissal or reduction in rank, the person concerned shall be 
told in full or adequately summarised form, the results of that enquiry, and 
the findings of the enquiring officer and be given an opportunity of showing 
cause with that information why he should not suffer the proposed dismissal 
or reduction of rank, . - 

Per Varadazkariar, Sus Basteln oris (Ab EI TAE the 
Constitution Act, 1935 with rule 55 made under section 96B of the Government 
of India Act, 1919 will show that (subject to certain differences of wording) 
the general principle of notice and opportunity for defence as well as the 
exceptions to its application have been incorporated in the statute itself while 
the details of the procedure by whioh the principle is to be given effect to are 
allowed to remain matters for rules. 


Vor. 8o.] .  . FEDERAL COURT. . 


Clause (3) of section 340 of the Constitution Aot may be claimed to be a - 


qualification of or eren a part of the declaration contained in clause (1) of the 
same section as to the nature of the tenure, 


Rule 55 made mder section 96B of the (Government of India Aot, 
1919 is not Inconsistent with section 240 clause (3) of the Constitution 
Act, 1935. = : 

Section 340(3) of the Constitution Act, 1935 is of general application to 
all officers and 1s not limited to members of the All-India Services. If, in any 
case, cause is shown before the eaquiring officer, any representation which the 
officer charged may make will form part of the record and will be considered in 
due course by the authority finally dealing with the matter. ; 


According to the elaborate procedure prescribed by the latter —1 
rule 55 made under section 96B of the Gorernment of India Act, 1919, what 
was required was that the charges should be communicated tothe person 
oharged, with a statement of the allegations on which each charge was based 
and of any other clroumatanoes which it was proposed to take into considera- 
thon in passing orders on the case. The officer charged, can pnt in a written 
statement of his defence, ask for an oral enquiry if he so desires and also ask 
to be heard in person. The Enquiring Officer was expected to make a record of 
the evidence and to state his findings and the grounds thereof. The rule did 
not contemplate the officar charged being given a copy of the finding of the 
Enquiry Officer and permitted to canvass its correctness. The steps provided 
for in the rule will be equally necessary under section 240(3) of the Consti- 
tutlon Ast, 1935: . There is nothlog in the language of clauso (3) to indkate 
that anything more or anything different was to be given after the enquiry had 
nb dard a RM Ux D M oe 
bad made his report. 


The Provincial Government has authority to initiate an enquiry Into the 
conduct of a member of an All-India service. 


Tho matter of the inquiry ‘eee one for'the decision of the executive 
ee 


- Per C. Y. & Kafrulla Khan, F.: In "OPERE took ‘of 
section 240 of the Constitution Act, 1935, they thonght‘{t unnecessary to 
decide to what extent, if at all, rules 5o and 55 made under section 96B of the 
Govern ment:of - India Act remain in force after the rst April, 1937. The 
question whether rule 55 was in farce or whether or not it was in fact In the 
present case ogmplied with is not relevant, for failure to comply with such a 
rule could not give the plaintiff any legal causo of action: Venbata Rao v. 
Secretary of State fer India in Council (1). 

It is not possible to construe sub-section (3) of section 240 of the Consti- 
tion Act, 1935, soas to exnlude the jurisdiction of the Court to determine 
whether or not the opportunity -to show onuse has or bas not been 
reasonable. 

: The opening words of eection 240 of the Constitution Act, 1935 ** Expt 
as expressly provided by this Act” include a limitation or qualifioation -on 


(1) (1936) L, R. 6&4 I A, 551 6$ CL. . S815. 2. 2 hla 
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what-followz In snb-sectlon (t) by provisions found later: oa in the same section 
as by provisions found elsewhere In the Act. - 

Breach of sub-section (2) of settion 240 of the Constitution Act, 1935, 
gives riso to a onuse of action for a declaration that the dismissal isa nullity as 
having been given by one without authority to dismiss: Sura] Narain Anand - 
v. The North-West Frontier Prevince (1). 


` The proper authority (in the case of Civil Servants, vis. ` Seocetary of 
State) has at all zimes the lega] power of dismissal at will. ` 


Sub-sectioa (3) of section 240 requires that asand when an authority ls. 
definitely proposing to dismiss or to reduce inranka member of the Civil , 
Service he shall be so told and ho shall be given an opportunity of putting his 
cis against the proposed action and as that opportunity has to be a reasonable 
Opportunity, the'section requires not only notification of tha action proposed 
but of the grounds on which the authority ls proposing that the action should” 
be taken and tha: the person concerned must be given reasonable time to make’ 
his representations egal the proposed a action and the grounds on which it is 


- proposed to be taken, ` 


Per Veradachariar, .: The Court has no right to examine the correct- 
ness of the inferenoes drawn or conclusions reached by the Enquiring Offloer or 
by the responsible authorities. Any oplhion that the Court may form on those 
points cron the appropriateness of the punishment meted out to the offloer 
cannot be allowed to influence the consideration of the only point open fo 
“examination by the Court, namely, the adequacy of the opportunity afforded ` 
to the plaintiff. ` 


: ‘Per C.F. and Zafrulla Khan, F.: dac as, f expressing | no. 
opinion) : Tho proper remedy for wrongful dismissal of a member of Civil. 
Service is damages ior wrongful dismissal in breach of tho statutory obliga- 
tions imposed by sub-section (3) of section 240 of the Constitution Act, 1935. 
Ho is uot not entitled to a declaration thàt he bas never been dismissed or that 
he still remains a member o? tha service, 

The case being an exceptional one, leave tõamiénd i giren at ws: 
stage; The Federal Court in this case being the first appellate Court, the 
Court would give leave to amend and attempt toassess the damages, had 
there been proper materials for assessing damages before tho Court. ; 

Per Curiam : Tho Judges of the High court added a note to their judg- 
ment,that several] substantial. questions of law as to the interpretation of 
Govern mat of india. Act, 1935, wure,in olved in the case and. they accordingly , 
certified that it was a fit case for appeal to the Federal Court: : ^ 

Held, that the certificate complied with section 205 of the Constitution - 
Act; 1935, the intention of the Judgas bang qne piam and thero boing no 
particular form of certificate required. E 

! Federal Court Civil Appeal No. XII of .944. 


_ Afr. .N. P. Engineer (with dd». S. M. Siki) igiéncted by 4 Mr. 
x: Y: Bhandarkar, Agent ior the Appellant. 


" (1) [1941] F. C. R. 37 ; 75 C. LJ. 35.2 QUASI. LM cuna. POP ani 


You. 8o.] ,. FEDERAL COURT, >. euT 


Respondent in person instructed by Mr- Naunit Lal, Agent. = >- 
The following judgments were delivered, 


Spens, C. J. (Zefrulla Khan J. agreeing. with ii :—Tbis 
is an appeal by the Secretary of State for India in a suit instituted 
by the respondent, Mr. LM Lall who was a senior member of 
the Indian Civil Service in fhe year 1940, when the Secretary of 
State for India purported to remove him from the service. Mr. 
Lall’s suit was originally commenced in the Court of the Sub 
Judge, First Class, Lahore. It was later transferred to’ the High 
‘Court for hearing and was finally heard bya Division Bench ‘of 
the‘High Court (Abdul Rashid and Ram Lall JJ.). -On the s;th 
March, 1944, the High Court madea decree’ in Mr. Lall’s favour 


declaring that the order made in the year 1940 for the removal - 


of Mr. Lall from the Indian Civil Service. with effect from the 
4th June, 1940, was wrongful, void, illegal and inoperative, and 
that: Mr. Lall was still a member of the Indian Civil Service. 
At the time the learned Judges made this order they added a 
note to their judgment that several substantial questions of law 
88 to the interpretation of the Government of India Act, 1935, 
were involved in the case, and they accordingly certified that it 
was a fit case for appeal to the Federal Court. Hence this appeal. 
“It was suggested by Mr. Lall that the above certificate was not 
‘in proper form to comply with section zo of the Constitution 
‘Act, 1935. We were wholly unable to accept any such contention, 
‘The intention of the learned Judges is quite plain. - No particular 
‘form of certificate is required. 


` The material facts can be summarised as kollom: — 


|. Mr. Lall was appointed to the Indian Civil Service in the year 
1922, and on the rst September in that . year entered into a 
covenant with the Secretary of State in Council, The covenant 
.fecited that the Secretary of State in Council had appointed Mr 
Lall “to serve His Majesty as a member of the. Civil Service of. 
India...... «..««...... SUCH service to continue during the pleasure , of 
His. -Majesty, His Heirs and Successors, to ne DE under the 
"hand of the Secretary of State for India....... 


- In the year 1935, Mr. Lall was stationed in Hoihiaroun 
. While there he enlisted. one: Sundar Das, a-nephew. of his wife, 
in the subordinate staff. of one of the Courts under his control 
. Shortly -thereafter Mr. Lall took .over charge.as District and 
.Sessions Judge at Multan, In June,1935, two applications "were 
Teceived from Sundar Das for the. transfor, of Sundar. Das-to 


A 
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/ 
Molten. In August 1935, Mr. Lall appointed. Sundar Das as 
Ahlmad to one of the Sub-Judges under him, in an officiating 
arrangement. In April 1936, Mr. Lall went on leave to England 
and whilst he was on leave Sundar Das was reverted to- unemploy- 
ment. On the 22nd October, t936, Mr. Lall resumed charge as 
District and ‘Sessions Judge, Multan, and on the sgth October, 
1936, Mr. Lall signed a proposal for Sundar Das to be appointed 


.Ahlmad at the-Sub-Judge' s Court, Leish. On the 23rd December, 


1936, Mr. Lall approved a further proposal put up.by the Clerk 
of his Court forthe confirmation of Sundar Dasin place of an 


official Y who had retired, .This order would have had the effect of 


promoting Sundar "Das over the heads of a number of subordinate 


officials senior to him. Several of the persons affected took steps 


to petition against this order. Subsequently on or before the 
soth March, 1937, the Clerk of Court put up to Mr. Lall a note 


explaining thata mistake had been made and that the vacancy 


in which Sundar Das had been appointed actually did not exist 
and suggested the cancellation of the order of the a3rd December, 
1936. Onthe sand March, 1937, Mr. Lall cancelled his order 
of the 23rd December, 1936, but simultaneously confirmed a 
series of proposals including the confirmation of Suadar Das as 
a paid candidate. Early in April 1937, Mr. Lall was transferred 
to be employed in the North-West Frontier Province. Before 
going however he passed & number of orders affecting some of 
tho junior officials who had protested against the order of .the 
£3rd December, 1936. © By an order of the 4th March, 1937, he 
directed the posfing of one of them to Alipore, alleged to bea 
particularly unpleasant station. By one of the orders made on 
the aand March, 1937, he confirmed a proposal by the Clerx of 


. Court to transfer-two other of auch ‘persons, from headquarters 


at Multan to Muzaffargarh and Khanewal as a disciplinary measure. 
By another order he reduced one of these one place in seniority 
and before he left Multan he recorded adverse remarks iu the 
service books of four of the persons who had protested. ' 

In September, 1937, whilst Mr. Lall was serving in the North- 
Wost Frontier Province, he received a letter from the Judicial 


- Commissioner, enclosing a letter, dated the and September, 1937, 


from the Chief Secretary to N. W. F. P. Government, informing 
the Judicial Commissioner, that the Punjab Government had 
decided tó hold a departmental enquiry under Rule 55 of the 
Civil Servicés (Classification, Control and Appeal) Rules into the 


* conduct of Mr, Lall whilst stationed at Multan during 1935-36, and 


VoL, 8o.) ` FEDERAL COURT. .. .~ 


_ that eight charges had been framed ‘against Mr. Lall of which 
copies : were enclosed. The letter proceeded to ask that steps 
should be taken to serve the charges on Mr. Lall and that Mr. Lall 
should be asked to furnish within a reasonable time a written 
statement of his defence and to state whether he wished to be heard 
in person or not. Tho eight charges enclosed were divided into 
two categories. The first category alleged improper favouritism or 
nepotism in connection with Mr. Lall’s dealings with Sundar Das : 

the second alleged improper victimization of certain of the junior 
‘officials who had protested against the attempted promotion of 
Sundar Das by the order of December, 1936. At the end of 
each charge was indicated the witnesses or documents whereby 
it was proposed to attempt to prove the charge. Interposed be- 
tween the last charge (that dealing with the adverse entries in the 
service books) and the indication .of the evidence by which that 
charge was proposed to be proved, thére were two paragraphs to 
the following effect :— 


"That the above facts and his failure to offer any sufficient 
explanation up to the present are sufficient to prove that he bad 
abused his position as an officer entrusted with the power of 
‘appointment on behalf of the Crown to show favour to a relation 
of his to the detriment of other officials serving under him, in 
contravention both of the recognised principles governing the 
_ conduct of Government servants as wellas of the express orders 
of Government, and that he further abused his position as an 
officer entrusted with powers of discipline over other officers of 
the Crown to persecute various persons who sought to protect their 
own interests ina legitimate manner. 


That he should show cause why he should not be dismissed, ' 


removed or reduced or subjected to such other disciplinary action 
as the competent authority may think fit to enforce for breach of 
Government rules and conduct unbecoming -to a member of the 
Indian Civil Service.” 


After obtaining coples of the documents referred to Mr. Lall 
in due course, namely, on the gth January, 1938, put in his written 
‘statement in answer to the charges. At the same time he 
“asked for certain other documents and stated “I wish to be 
heard in person. My position in this matter is that there is 
` no necessity of an oral enquiry. All my orders are in writing. 
The material sought to be used against me are also in writing. On 
thesé materials the Government can give their decision". 
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“Shortly thereafter, Mr. J. D. Anderson, Commissioner, 
Rawalpindi Division, was appointed to hold the -departmental 
enquiry and on the roth June, 1938, Mr. Anderson examined Mr. 
‘Lali on the eight charges, which examination Mr. Anderson 
reduced into writing on the rith June, 1938. In that statement 
Mr. Lall dealt with each charge at considerable length. Having 
recorded Mr. Lall’s statement, Mr. Anderson considered it 
necessary to record a statement by Lala Chaman Lal, the Clerk of 
Court in Mr. Lall’s Sessions Court at Multan. Lala Chaman Lal 


.was duly examined in the presence of Mr. Lall who was permitted 
.to ask whatever questions he desired and his statement was 


recorded on the 3oth July, 1938. Mr. Anderson did not examine 


-&ny other witnesses, nor did Mr. Lall apply for leave to examine 


any other witnesses. On the goth August, 1938, Mr. Anderson 
made his report. Mr. Anderson pointed out that Mr. Lall pleaded 


guilty to the first two charges dealing with the enlistment and 


transfer to Multan of Sundar Das and to the signing of the order 


of. the 23rd December, 1936. The remaining charges, Mr. 
“Anderson found, on the evidence before him, were unproven.. He 


, Went on however to indicate that he had not been ableto make 
‘a fall enquiry and that à longer investigation including a fortnight 
"et Multan was desirable before coming to final conclusions. He 


' indicated the desirability of numbers of other .ocuments being 


examined in order to compáre what Mr. Lall had done in other 
cases with what he had done in the cases which were the subject- 
matter of the charges He finally suggested three coursea to 


"Government: (1) that orders should be passed on those charges 


only to which Mr. Lall had pleaded guilty, leaving the question 
of his guilt on the other charges undecided ; (2) to hold that as 
‘the Clerk of Court was clearly.not speaking the whole truth Mr. 
Lall’s word should be accepted and tho last six charges should be 


: taken as breaking down or lack of proof; and (s) that anything 


Mr, Anderson -had~done should be regarded as a preliminary 
enquiry only and that some other officer should be appointed: to 


. make. a complete investigation. Mr. Anderson proceeded to express 


' his view that the third was the proper course. He moreover 
` indicated, i in the concluding paragraphs of his report,. the further 
` documents and matters which he would wish to look into -before 
coming to final conclusions. 

= The Government did not disclose Mr. Andetionis report to 
dts ‘Lall bat proceeded to adopt Mr: Anderson’s third suggestion 
and’ appointed. Mr. F, L. Brayne, (Commissioner, Rural Recon 


r 
` 
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truction, Punjab) to complete Mri -Anderson’s’ preliminary. 
enquiry. On-the r4th November, 1938, Mr. Lall was. informed: 

by a letter from the Chief Secretary to Government, Punjab,. 

that Mr. Anderson had been unable to-complete the enquiry 

against him and that its completion had been. entrusted to. 

Mr. Brayne. On-the 17th November, 1938, Mr. Brayne. wrote" 

to Mr. Lall giving him the same information and.informing: him 
that the enquiry would have to be completed- or ar least” part. of? 
it in Multan, and asking Mr. Lall to let him know the’ earliest’ 
date on which he could meet Mr. Brayne there. Mr. Brayne: 
concluded by saying that he did not expect that it would take. 
more than at most one or two: days. Mr. Lall immediately took 

up the position that he did not understand what was happening, 
that he understood Mr. Anderson had completed the ‘enquiry; > 
and asked the Chief Secretary that he might be supplied with à * 
copy of the report of Mr. Anderson or at- least the portion of it 

in which it was said that his- enquiry was incomplete and that he. 
might be given & copy of the order of the Punjab Government : 
on the report. The Government refused to give Mr. Lal any: 

further information on the position. Mr. Lall had méantime: 

. returned from duty in the North-West Frontier Province and had. 

been posted as Additional District and Sessions Judge, Lyallpur, 

and had to undertake a tour arranged before his return. He’, 
accordingly asked by a letter addressed to- Mr. Brayne on the, 
34th November, 1938, that he might notbe' called to attend the, 
enquiry until . after Christmas. Mr. Brayne repliéd that. his: 
engagements prevented him dealing with the enquiry during- the- 
first half of January and suggested that- Mr. Lall should «meet: 
him at Multan onthe morning of Saturday, the roth December, * 
and expressed the view: that he could finish everything before; 
the maul train left on Sunday afternoon for ‘Lahore; He subse. 
„quently by letter and telegram asked Mr. Lall to meet him on the. 

gth instead of on the roth as he desired to catch the mail train to : 

- Lahore on Saturday, the woth. 

Meantime by a letter of the agth Nevembes 1938, Mr: UM 
informed him.that at Multan he proposed to examine various 
other documents and purported to indicate ‘the classes of- docu- 
ménts which'he proposed to examine ‘at Multan and “thé reasons- 
why he was proposing ‘to examine them. To any one who had 
read Mr, Andérson’s report this, lettér of Mr. Brayne would: 
clearly have indicated what Mr. Brayne was proposing to do-and’, 
why. : Mr. Lall had: however" been refused a sight bf Mr. Ander ; 
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son's report. Whilst before us it was submitted on behalf of the 
appellant that this letter adequately apprised Mr. Lal of what 


— u was in Mr. Brayne's mind, Mr. Lall at the time took up the posi. 


"Spes, C.F. 
$: 
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tion, and has since maintained, that it oniy added to his confused; 
state of mind.” On the gth December, 1938, Mr. Lall met Mr., 
Brayne at Multan. Certain of those further documents which had. 
been collected were shown to Mr. Lall, but Mr. Lall insisted that he 
did not understand, his position and that he considered that Mr., 
Andereon's enquiry had been completed, and he asked for 
adequate time tq understand his position. In these circgmstances 
the interview was a short one and it. was arranged that Mr. Lall 
should put his representations in writing as regards the procedure. 
by the roth December and that there should bea furthe: meeting 
on the -soth December at Lahore and meantime copies of the 
relevant parts of the new documents should be sunt to hjm.: Accor- 
dingly. on the rrth December, 1938, Mr. Brayne sentto Mr. Lall 
a large number of copies of the relevant parts of the new papers 
and in addition a list of 42 character rolls in which entries had 
been made by Mr. Lallin 1936 or.:937. Mr. Lall was informed 
thar he wished to see the originals on the soth, he could do so 
if he gave sufficient notice. - : 
On the 15th. December, Mr. Lali acknowledged Tésaipt of the: 
documents and asked for certain other documents to be produced 
at the meeting of the aoth. On the 18th December, ‘Mr. Lall 
duly enclosed to Mr. Brayne his submissions in writing in regard- 
to Mr. Brayne's enquiry. In his submission Mr. Lall again made 
it abundantly clear that he did not understand what was happen- 
ing; that he did not understand whatthe further documents were 
for or bow or in-respect of what charges, they were relevant, and- 
that none of them were mentioned in the charge sheet. "In these. 
circumstances Mr. Lall again met Mr. Brayne at Lahore on the 
sOth. This interview admittedly lasted a considerable time, and. 
according to Mr. Brayne's note, made at the time and subsequently : 
explicitly confirmed in his evidence given later at the hearing of 
the case in. the High Court, Mr. Brayne explained the relevancy 
of the new documents to Mr. Lall and the reasons for which he 
was looking at them. Mr. Lall persisted that unless he was given 
&' copy of Mr. Anderson’s report and the Government orders 
thereon, he was not being given adequate opportunity of defending 
himself as provided by Rule 55. He asked for certain other. 
documents and according to Mr, Brayne he thon addressed him. 
about the-caso, Ho was further permitted to put in a. further 
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memorandum on the case by the 26th December. On the s6th 
December Mr. Lall forwarded to Mr, Brayne this further memo- 
randum. Neither the original nor a copy of this document has 
been produced in the course.of the proceedings. On the goth 
December the parties again met but this writtén document, 
having been sent to -Mr. Brayne in camp, had not reached him. 
Mr. Lall expressed the desire to address Mr. Brayne again per- 
sonally after he had read Mr. Lall’s written representations and 
the and January was fixed for this purpose. Accordingly on the 
and January, 1939, Mr. Brayne saw Mr. Lall again, and according 
to Mr. Brayne, Mr. Lall completed all that he desired to say 
to him on the case. On the 24th Jay; 1939, Mr. agos made 


` his report. 


In his report Mr. Brayne was not content with merely accept- 
ing Mr. Lall’s plea of guilty to the charges of nepotism, but went 
into tho details and surrounding circumstances at great length and 
found that the nepotism was “complete and deliberato”, As regards 
the charges of vindictiveness, Mr. Brayne again went into all the 
details and the surrounding circumstances and found that these 
charges were all fully proved. 


This report was senton the 21st June, 1939, to the Federal 
Public Service Commission, together with some finding and 
recommendations of the Punjab Government thereon, for their 
consideration, and by a letter, dated the 31st August, 1939, from 
the Secretary of the Federal Public Service Commission to the 
Secretary to the Government of India, Home Department, the 
Commission expressed their concurrence in the views of the 
Punjab Government that Mr. Lall was unfit to be retained in 
the Indian Civil Service and recommended that he be removed 
from service under Article 353 of the Civil Service Regulations, 
but that in view of his seventeen years’ service he should be 
granted the full compassionate kiminai permissible under that 
Article. 

From tbis it is clear that by the 31st August, 1939, there were 
definite proposals or recommendations of the Punjab Government, 
concurred in by the Federal Public Service Commission, that Mr. 
Lall should be removed from the service on the grounds and for the 
reasons set out in Mr. Brayne's report. 

Inthe Gazette of the 1oth August, 1940, there appeared a 
notification, over the signature of tha Chief Secretary, Punjab 
Government, to the effsct that “His Majesty’s Secretary of State 
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for India- has directed the removal of Mr. I. M. Lall from the 
Indian Civil Service with effect from the 4th`June, 1940”. 

By letter dated the roth August, 1940, Mr. Lall was informed 
by the Punjab Government of his removal and was given a copy of 
the letter of the 31at August, 1939, above referred to, from the 
Federal Public Service Commission. 

Meantime after the date of Mr. Brayne's report Mr. Lall 
remained energetic in his attempts to secure copies of the reports 
of Mr. Anderson and Mr. Brayne and therewith to make personal 
representations to the authorities. In June 1939, in particular, 
he pressed for an interview with His Excellency the Governor of 
the Punjab and on the 16th June repeated his request for copies 
of the report. This interview was not granted on the ground 
mainly that his case had passed to higher authority. Whereupon 
on the 23rd June, 1939, Mr. Lall requested that if the authority 
to decide his case were the Secretary of State, he might be per- 
mitted to place his side of the case before the Secretary. of State 
in person and that he might be granted facilities for that purpose. 
On the 26th June, 1939, he was told that if he bad representations 
to make they could be addresscd to the Governor-General in the 
form of a memorial under the rules relating t» the submission of 
memorinla. i 

In the spring of 1940, Mr. Lall proceeded to London where he 
appearsto have tried to make representations in person at the 
Indie Office. l ! KON 

Whatever representations were made it is clear that at no time 
before his removal from the service was Mr. Lall allowed to see 
the reports of either Mr. Anderson or Mr. Brayne, nor was he 
informed that either the Punjab Government or the Federal 


. Public Service Commission or the Government of India or the 


Secretary of State were definitely proposing on the basis of those 
reports to remove him from the service. He had received the 
gencral invitation to show cause against possible dismissal (amongst 
other possible punishmerits) included at tha end of the charges 
originally servei on him. But no opportunity to show cause 
against dismissal was given to him, after dismissal had passed 


from being a possible punishment to the punishment proposed ' 


and recommended. At no time was he given an opportunity, 
before dismissal of making representations against the accuracy 
of facts found by Mr. Anderson or Mr. Brayne in their reports or 
against the adverse deductions drawn against him, particularly by 
Mr.Brayne. ` 


a 
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After Mr. Lall had been notified of his removal, he proceeded 
to enquire as to the authority under which the Secretary of Stste 
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had purported to order his removal. Ina letter from the Depart- Secretary of State 


ment of the Chief Secretary to the Punjab Government, he was 
informed on the 19th March, 1941, that the Secretary of State had 
not disclosed the authority under which he was acting, but 
the attention of Mr. Lall was drawn to Rule 5o of the Civil 
Services (Classification, Control and Appeal) Rules read in con- 
junction with sub-section a of section 240 of the Government of 
India Act. 

Mr. Lall was not satisfied with this reply and made enquiries 
of the Secretary of State himself. By letter dated the 6th October, 
1941, Mr. Lall was informed through the Punjab Government that 
in removing him from the Indian Civl Service, "the Secretary. of 
State acted on behalf of His Majestaty in exercise of the rights of 
t e Crown to dismiss its servants at pleasure”. 

On the goth July, 1942. Mr. Lall filed his suit asking for a 
declaration that the order of removal of the plaintif from the 


Indian Civil Service was not passed in due course of law and ` 


was wrongful, illegal and wsifra vires of the defendant and that 
Mr. Lall was still a member of the Indian Civil Service and for 
other relief. l 

Before the case had been transferred to the High Court, the Sub- 
Judge had settled a preliminary issue as follows :— 

‘Whether the Secretary of State had authority to remove the 
plaintiff from the Indian Civil Service, even if the enquiries were 
illegal or ura vires". 

After the case had been transferred to the High Court, the 
learned Judges in addition to the preliminary issue, framed a 
number of further issues including the following :— 

1. Did the Secretary of State have authority to remove the 
plaintiff from the Indian Civll Service ? 

a. Wasit incumbent on the defendant to hold an enquiry 
before making an order removing the plaintiff from service ? 

3. Ifso what should be the nature of such enquiry ? 

4. Was notthe plaintiff given adequate opportunity of defen- 
. ding himself as contemplated in Rule 55 of the Civil Services 
(Classification, Control and Appeal) Rules? If not, what is the 
effect ? i 

5. Was not the plaintiff given reasonable opportunity of show 
ing cause as laid down in section 240 (3) of the Government of 
India Act, 1955? If not, what is the effect ? 


for 
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6. Isthe Court entitled to determine the question whether the 

opportunity given was reasonable or not ? 4 
: 8. Did not Mr. Brayne conduct the enquiry dona fide? If 
not, what is the effect ? 

On the preliminary issue the learned Judges came to the con- 
clusion that the plaintiff could not be removed from office until he 
had been given a reasonable opportunity of showing cause. This 
determination also governed their decision on Issue No.2. On 
Issue No.1, the decision was that the Secretary of State had 
authority to remove the plaintiff from the Indian Civil Service. As 
regards Issue No. 3, the learned Judges decided that the legal 
obligation would be adequately complied with provided that the 
person concerned knew all the charges against him, and an enquiry 
was held in such a manner that he had reasonable opportunity to 
defend himself and was not prejadiced or misled in the matter of 
his defence. Issues Nos. 4 and 5 were thereupon dealt with together 
on the basis that Rule 55 and sub-section (3) of section 240 
required a like compliance with the legal obligation as above 
set out and that what would be a breach of one would bea breach 
of the other, and after an exhaustive examination of exactly what 
happened in Mr, Lall’s case, the learned Judges came to the 
conclusion that on the facts of the case the enquiry had not been 
conducted by Mr. Brayne in accordance with what appeared to 
them to be the legal requirements above set out. On Issue No. 8, 
the learned Judges accordingly found that as Mr. Brayne had 


_ not conducted the enquiry, in their view, in accordance with such 


legal requirements, the conduct of the enquiry could not be 
regarded as dona fide. On Issue No. 6, the learned Judges held 
that it was for the Court to determine whether the opportunity 
given was reagonable or not. In the result they decided in favour 
of Mr. Lall and made a declaration that the order of the removal 
of the plaintiff was wrongful, void, illegal and inoperative and 
that he still remained a member of the Indian Civil Service. 

Before us, all the issues have been fully recanvassed by 
the Advocate-General of Indie and by Mr. Lall appearing in 
person. . 

The first matter to be discussed is the question whether under. 
the Constitution Act of 1935 the Secretary of State for India has 
authority to remove a member of the Indian Civil Service from the 
service. If of course as Mr. Lall has strenuously urged no member 


. can under any circumstances be removed by an order of the Secre- 


tary of State, it would be unnecessary to discussany of the other 
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issues in the case. Mr. Lall endeavoured to put before us a 
detailed historical account indicating that from at least the year 
1833 onwards there was always an express statutory provision 
prescribing the authority and manner in which an officer of the 
East India Company and subsequently an officer serving His 
Majesty in India could and should be dismissed. He submitted 
that throughout, whatever authority subordinate to His Majesty was 
given a statutory power of dismissal, there was always also an over- 
riding power in His Majesty himself to dismiss. He argued that 
when on the coming into operation of Part III of the Constitution 
Act of 1935, the Secretary of State in Council together with all 
his powers came toan end, all powers formerly exercisable by 
him were by virtue of section 2 of the Constitution Act, 1935, 
vested in His Majesty, and that as under the Constitution Act 
there was no express delegation of such power to the Secretary of 
State and no express directions by His Majesty under sub-sec- 
tion (1) of section 2 as to the manner in which those powers were 
to be exercised by anyone on behalf of His Majesty, it followed 
that it was only His Majesty himself who could dismiss a member 
of the Indian Civil Service under the present circumstances. 
Even if it be open to Mr. Lall, having regard to the terms 
of his Covenant of rat September, 1922, to question a signifi- 
cation of His Majesty's pleasure by the Secretary of State, which 
may well be doubted, we are unable to accept Mr. Lall’s 
arguments. bad 

In our judgment the power of the Secretary of State to dismiss, 
after the coming into operation of the Constitution Act of 1935, 
members of the Indian Civil Service who were appointed by the 
Secretary of State in Council prior to the commencement of Part 
III ofthe Act, is implied in the Constitution Act itself. Section 
244 (1) provides that as from the commencement of Part III of 
the Act appointments to the Indian Civil Service shall be made 
by the Secretary of State. Section 3ar (6) provides that the 
repeal of the rgrg Act shall not affect any appointment to any 
office made under it and that any such appointment shall have effect 
as if it were an appointment to the corresponding office under the 
1935 Act. Mr. Lall must accordingly as from the rst April, 
1937, be regarded as if be had been appointed to the Indian Civil 
Service by the Secretary of State. Sub-section (2) of section 240 
provides that no person who isa member of the Civil Service of 
the Crown in India shall be dismissed from the service of His 
Majesty by any authority subordinate to that by which he was 
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appointed. There would here seem to bea clear implication that 
the authority who has been givea the statutory power of appoint- 
ment has the power to dismiss. This result can also be obtained 
from the implication which would arise from the general common 
law rule, that a power to appoint carries with it, in the absence 
of any other provision, a power to dismiss. On these grounds in 
our opinion there can be no reasonable doubt that from the 
Constitution Act itself can be found the requisite power in the 
Secretary of State in the year 1949 to dismiss Mr. Lall from the 
Indian Civil Service. 


Moreover, if contrary to our views there bē any difficulty in 
construing the Constitution Act so as to find therein, the requisite 
power for the Secretary of State to dismiss a member of the 
Indian Civil Service, there would still in our judgment be no 
difficulty in holding that an exercise of the power of dismissal from 
one of His Majesty’s services by the principal Secretary of State 
concerned was the proper constitutional manner in which the 
power of the Crown should be exercised. It is surely hardly 
necessary in this soth century to require authority for the practice’ 
that the executive powers of the Crown can (unless by statute 
or law otherwise provided) be exercised by or through the Minis- 
ter responsible to Parliament for the exercise of those powers. 
Reference may however. be made to Halsbary, Vol VI, at 
para. 760; 

"The exercise of the executive powers vested in the Srei 
is delegated in practice to the various political officers who com- 
pose the Ministry or Goyernment, certain of whom are the heads 
of the principal government offices or departments of State and to 
government offices having no political heads, and whose staff is 
composed of permanent members of the Civil Service.” 


Mr. Lall does not contest this constitutional doctrine as regards 
executive actions so far as English law is concerned. But he 
seeks to establish a difference in regard to the exercise of the 
executive functions of the Crown in British India. We are unable 
to accept any such distinction and are of opinion that if there was 
nothing in the Constitution Act indicating a power in the Secretary 
of State to dismiss members of the Indian Civil Service, the Secre- 
tary of State would none-the-less be a Minister with the constitu- 
tional right to exercise the power of dismissal on behalf of the 
Crown. In our judgment when the Secretary of State in June 1940 


. authorised the removal of Mr. Lall he was properly purporting to 
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act on behalf of His Majesty in exercise of the Henr of the Crown | 


to dismiss its servants. 7 

The next and the really ‘abatiaiit and difficult question in 
this case is whether there was any legal limitation or restriction 
enforceable by action on the power “of the Crown through the 
Secretary of State so to dismiss Mr. Lall, and if 80, whether 
such limitation or restriction was or was not complied with in 
fact before the order for ‘Mr. Lall’s removal in June 1940. The 
answer to this question involves the determination of the true 
construction of section 240 of the Constitution Act, which is as 
follows :— 

“(1) Except as expressly provided by this Act, every person 
who is a member of a civil service of the Crown in' India, or holds 
any civil post under the Crown in India, holds office during . His 
Majesty's pleasure. 

(a) No such person as aforesaid shall -be dismissed from the 
service of His Majesty by any Sülnoruy subordinate to that by 
which he was appointed. 

(3) No such person as aforesaid shall be dismissed or reduced 
in rank until he has been given a reasonable opportunity , of 
showing cause against the action proposed to be taken in regard 
to him: 

Provided that this sub-section shall not apply— 


(a) where a person is dismissed or reduced in rank on the 
ground of conduct which has led to his conviction on a criminal 
charge ; or 

(2) where an authority empowered to dismiss a person or 
reduce him in rank is satisfied that for some reason, to be recorded 
by that authority in writing, it is not reasonably practicable to give 
to that person an opportunity for showing cause. 

(4) Notwithstanding that a person holding a civil post under 
the Crown in India holds office during His Majesty's pleasure, 
any contract under which a person, not being a member of a 
civil service of the Crown in India, is appointed under this Act to 
hold such a post may, if the Governor-General, or, as the case 
* may be, the Governor, deems it necessary in order. to secure the 
< services of a person having special qualifications, provide for the 
payment to him of compensation, if before the expiration of an 
agreed period that post is abolished or he is, for reasons not 
connected with any misconduct on his part, required to vacate that 
post.” - 
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First, however, the legal position before the coming into opera- 


. tion of the Constitution Act requires to be considered. Section 


.96-B of the Government of India Act, rgrg, provided (ister alia) 
(a) that subject to the provisions of that Actand all rules made . 
thereunder, every person in the Indian Civil Service held office 
during His Majesty's pleasure, (4) that no such person might be 
dismissed by any authority subordinate to that by which he was’ 
appointed, and (¢) that the Secretary of State in Council might 
(except so far as he might provide by rules to the contrary) 
reinstate any such person who had been dismissed. 


Rules were made under this section. The relevant rules for this 
case are Rules 5o and 55 of the Civil Services (Classification, Con- 
trol and Appeal) Rules : 


» ` “R. sa. No member of an All-India Service, and no person 
holding the King’s Commission on the active list of Regular 
Army, the Royal Air Force, the Royal Indian Navy or on the 
Supernumerary List of the Indian Army or appointed by the 
Secretary of State in Council shall be removed or dismissed 
except by order of the Secretary of State in Council.” : 


“R. 55. Without prejudice to the provisions of the Public 
Servants Inquiries Act, 1850, no order of dismissal, removal or 
reduction shall be passed ona member of a Service (other than 
an order based on facts which have led to his conviction in & 
criminalcourt) unless he has been, informed ín writing of the 
grounds on which it is proposed to take action, and has beer 
afforded an adequate opportunity of defending himself. The. 
grounds on which it is proposed to take action shall ba reduced 
to the form of a definite charge or charges, which shall be com- 
municated to the person charged together with a statement of the 
allegations on which each charge is based and of any other cir- 
cumstances which it is proposed to take into consideration in 
passing orders on the case. He shall be required, within a reaso- 
nable time, to put ina written statement of his defence and to 
state whether he desires to be heard in person. If he 80 desires 
or if the authority concerned so direct an oral inquiry shall be 
held. At that inquiry oral evidence shall be heard as to such of ` 
the allegations as are not admitted, and the person charged shall ' 
be entitled to cross-examine the witnesses, to give evidence in 
person and to have such witnesses called, ashe may wish, provided 
"that the officer conducting the inquiry may, for special and suffi- 
cient reason to be recorded in writing, refuse to call a witness. 
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The proceedings shall contain a sufficient record of the evidence 
and a statement of the findings and the grounds thereof. 

This rule shall not apply where the person concerned has 
absconded, or where it is for other reasons impracticable to com- 
municate with him. All or any of the provisions of the rule 
may, in exceptional cases, for special and sufficient reasons to be 
recorded in writing, be waived, where there is a difficulty in 
observing exactly the requirements of the rule and those require- 
ments can be waived without injustice to the person charged.” 

These rules were in operation immediately prior to the coming 
into operation of Part III of the Government of India Act, 1935, 
and under section 276 of that Act would continue in force not- 
withstanding the repeal of the 1919 Act, if and in so far as the 
Provisions of the rules were consistent with the Constitution Act, 
in which case they were to be deemed to be rules made under 
the appropriate provisions of the 1935 Act. It has been suggested 
before us that these rules did not continue in force, because their 
provisions are in fact inconsistent with the relevant provisions of 
the Constitution Act, or alternatively, that they could not have 
continued in force as they contained provisions which the rule- 
making authorities under the Constitution Act of 1935 could not. 
have prescribed. The first suggestion depends upon the true 
construction of section 240 of the Constitution Act and whether 
or not the requirements prescribed by Rule 55 are or are not 
consistent with the provisions of sub-section (3) of section 240. 
The second question would appear to depend on whether or not 
a power to make rules in respect of conditions of service includes 
a power to make rules in respect of conditions in regard to dis 
missal or removal from the service. Inthe view however which 
we take of section 240 it is wholly unnecessary to decide to what, 
extent, ifatall, Rules 50 and 55 remain in force after the rst 
April 1937. In our view the question whether Rule 55 was in 
force or whether or not it was in fact in this case complied with 
is not relevant, for even if it were in force and had not been 
complied with, it is in our judgment clear that failure to. comply 
with such a rule could not give Mr. Lall any legal cause of 
action: See Venkata Rao v. Ssretary of Stats for India in 
Council (1). 

The question as to the meaning and effect of seetion 240 
appears to us to require determination in the first instance 
quite irrespective of the possible continued existence of the pre- 


(1) (1996) L. R. 64 L, A. $$; 65 C. L. J. agi: 


65 


THE CALCUTTA LAW JOURNAL. [Vor 86 


vious rules. For itis only'a$breach of the statutory “provisions 
of section 240 which can possibly afford Mr. Lall a- good cause of 
action. 

The first and chief difficulty of- construing section 240 arises 
from the fact that in the same section it is expressly stated that 
except as provided by this Act every person who is:2- member 
of a Civil Service of the Crown in India “holds office during 
His Majesty’s pleasure” and that provision is - immediately 
followed by -sub-sections (2) and (3), apparently limiting or 
qualifying the right of dismissal at will of such servants by -the 
Crown. 

The general rule of law is that except as otherwise — 
by statute, servants of the Crown hold their appointments at the 
pleasure of the Crown. Where in the case of any particular ser- 
vants of the Crown, statutory limitations or qualifications on the 
right of dismissal are found in statutes in which the general rule 
is not expressly enacted but left to have operation, if at all, only 
by implication, it has been possible for Courts to hold that those 
limitations and qualifications are mandatory and effective and 
breach of them gives rise to a cause of action: Gf., Gould v. Stwart 
(1) On the other hand. where such limitations or qualifications 
are found only in rules made under a statute, which whilat 
expressly enacting that servants of the Crown hold office ditring 
His Majesty's pleasure also provides that such tenure is subject 
to the provisions of rules made thereunder, none the-less breach 
of the provisions of such rules msy afford no cause of action at 
all: of, section 96-B of the Government of India Act,*19:9, and 


the Civil Services (Classification, Control & Appeal) Rules made 


thereunder and the decision in: Venkata Rao v." Secretary of State 
for India in Council (2). If in this case we had merely been 
dealing with a breach of Rule 55, the decision in Venkata... Kao's 
case (2) would, as indicated earlier, have been decisive against 


any claim by Mr. Lall. Again it may also well be that any limi- 


tation or qualification on the power of the Crownto dismiss ità 
servants at will attempted to be imposed by contract or agree- 
ment between some authority purporting to contract on behalf of 


the Crown and that servant is not legally enforceable and will - 


give to the servant no cause of action if in fact he be dismissed 
in breach of were agreement: Denning v. Secretary of State 


6) [1896] A. C. 578. i 
(9) (1936) L. R. 64 L A, 55 ; 65 C. Le J..251. 
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for India in Council (1). But the material provisions in this case 
are not left to be dealt with in rules, or in any agreement or con- 
tract. They are embodied in the very section itself. 

Prior to the Constitution Act of 1935, it is true that Parliament 
had enacted in section 96-B of the Government of India Act, 1919, 
a statutory provision combining in the first sub-clause thereof (a) 
the provision that persons in the civil service of the Crown in 
India held office during His Majesty’s pleasure subject to the 
provisions of the Act and of rules made thereunder with (4) the 
provision that no person in that service might be dismissed by any 
authority subordinate to that by which he was appointed. This 
last provision is reproduced in sub-section (3) of section 340 of 
the 1935 Act. But prior to the coming into force of the 1938 
Act, no case had been based on these provisions in question in 
the rgrg Act. The only other previous enactmant, to which our 
attention was drawn, in which there was combined an express 
statement that officers Hold their appointment during pleasute 
with apparent limitations or qualifications on the right of dis- 
missal at will was section 16 of the Commonwealth of Australia 
Defence Act 1903-1918 which provided that “Officers shall hold 
their appointments during the pleasure of the Governor-General 
but the commission of an officer shall not be cancelled without 
the holder thereof being notified in writing of any complaint or 
charge made and of any action proposed to be taken against him 
nor without his being called upon to show causo in relation thereto.” 
This was the material section in Cross vy. Zhe Commonwealth (a): 
There, on the claim-of an officer for a declaration that his com- 
mission had not been validly cancelled and for arrears of pay 
or alternatively for damiges for breach of the statutory duties 
imposed by section 16, Knox C. J. having decided upon the facts 
that any such statutory duties had been duly performed and that 
the plaintiffs claim was in any event ill-founded in fact, went 
on to express the opinion that the provisions in section 16 which 
were introduced by the word "but" were directory only and did 
not constitute conditions precedent to the exercise by the Governor- 
General of- the right of cancellation of a commission. This deci 
-sion was referred to in the judgment of Latham C. J. in Fletcher v: 
Noté (3) as an example of the complete maintenance of the old rule 
in the case of the Commonwealth Military Forces, He appears to 


(i) T. L. R. 37 (138). 
(a) 29 C. L. R. 219. 
(3) 60 C.L. R. 68, 
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have accepted the dictum of Knox C. J. as right, but the remark 
of Letham C. J. himself was made in the course of a judgment ina 
case wholly OKEAN on the facts both from Cross’ case (1) 
and this case, 

It is not surprising therefoia that the Advocate-General of India 
argued that the express provision of sub-section (1) of section 240 
clearly over-rode any limitation or qualification imposed by sub- 
section (3) whilst as regards sub-section (2) he submitted that it 
was not really & limitation on the power to dismiss but merely a 


statutory direction as to the channel by which the Royal pleasure 


was to be executed. On that ground he accepted, as he was bound 
to, the decision of this Court in Swruj Warala Anands Case (s). 
But as regards sub-section (3),-the learned Advocate-General 
argued that its provisions were very different in effect from those 
of sub-section (2) and that it should be construed as directory 
only in accordance with the oAifer dictum of Knox.C. J. in Cross’ 
case (1) He supported this argument by submitting that 
the opening words of sub-section (r) “Except as expressly pro- 


. vided by this Act” clearly did notapply to anything in section 


240 itself but only to provisions, such as the tenure of office 
of Judges, to be found elsewhere in the Act outside section #40, 
and that the words “dyrjng His Majesty’s pleasure” should there- 
fore be construed as wholly unqualified in law by anything in 


the section itself. Alternatively, the learned Advocate-General 


argued that if any limitation or qualification enforceable by action 
were jmposed by the provisions of sub-section (s) such limitation 
bad on the facts of this case been fully, complied with ‘dnd that 
Mr. Lal! had had all reasonable opportunity of showing cause. 
The learned Advocate-General finally submitted that it was in 
any event not for the Court but for some executive guthority to 
decide whether or not Mr. Lall had had reasonable opportunity. 
This last submission is.the point raised by Jssue /Vo. Ó in the 
action and on that point we agree with the decision of the learned 
Judges of the High Court and for the reasons stated by them hold 
that it js not possible to construe sub-section (3) so as to exclude 
the jurisdiction of the Court to determine whether or not the 
opportunity to show cause has or has not been reasonable. In parti- 
cular, we would ‘call attention to the contrast in the . wording. of 
sub«clause (b) of the same sub-section where proper words appear 


` to tis to have been used to exclude the jurisdiction of the Court 


(1) 99 C. L. R aig. 
(a) [1941] F. R. C. 37 ; (1941) 75 C. L. J. 35. 
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in the determination of the reasonable .practicability of giving a: an 
opportunity to show cause. There the decision is clearly. & 
matter for the authority empowered to dismiss. In the main por- 
tion of sub-section (3) there is no similar indication that the deci- 
sion is only a matter for some executive authority. 

Turning to the earlier su missions of the learned Aanes 


General, we do not see any reasón to: confine the construction. of, 


the opening words of section 340 “Except as expressly provided 
by this Act” to provisions of the Act outside section #40 itself. 
It is true that there are not also words in sub-section (1) such as 
“subject to the provisions of this section” as are found in- sub- 
section (2) of section 241 and elsewhere in the Act, but the opening 
words used in sub-section (1) of section 240 appear to us as apt to 
include a. limitation or qualification on what follows in sub-sec- 
tion (1) by provisions found later on in the same section as by 
provisions found elsewhere in the Act. 

Next it must be remembered that an important reason. in 


Fenkata Raos case (1) for the decision that the material provi- 
sions in the rales were directory only was the number and diyer-, 
sity of the rules and their liability to be changed from time to.: 
time. In sub-section (3) of section s40 there have been enacted, 
provisions of very limited scope in permanent statu(gry form as. 


compared with the provisions in the rules considered in Fenkata 
Kaos case (1). The difficulty which presented itself of allowing 
a cause of action to spring from one of many provisions contained 
in variable rules does not exist in this case. This caso, is in this 
respect perhaps nearer the case of Cross v. The Cammontoeaith (2). 
But the opinion of Knox C. J. quoted above is oditer, and ex- 
.pressed in respect of a section of which we do not know the 


history in the same way as we know the history of sub-section (3) 


of section 240. We know that prior to 1935 the sort of protection 
for the servant of the Crown provided by sub-section (3) was 


merely to be found in rules many and various and liable to 


change. From these rules have- been picked out and enacted in 


the section itself certain limited specific’ provisions only. That. 


course must have been adopted to strengthen the protection to be 
afforded to the Civil Servant. -The Advocate-Goneral agrees and 
submits that that factor is satisfied by this protection no longer 
being ‘liable to alteration or diminution by merely changing 2 
rule. Now the protection, he urges, is guaranteed against change, 
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except by an amending Act of Parliament. That is true so far 
asit goes, Butare weto take it that thatis all that Parliament 
intended? That though it has now embodied in the Act itself 
protection of very limited effect compared to the provisions of. 
former rules, the provision is still to bea mere empty statutory 
and solemn assurance and that it cannot give rise to any cause 
of action to the'unfortunate officer dismissed or reduced in rank 
in flagrant breach of it. This Court has already held in, Sura 
Narain Anand’s case (1) that breach of sub-section (2) does give 
rise to a cause of action for a declaration that the dismissal is a - 
nullity as having been given by one without authority to dismiss ' 
It has been argued on behalf of Mr. Lall that equally under sub- 
séction (3) the authority prima facie empowered to dismiss is not 
ida position to dismiss until the conditions of sub-section (3) - 
have been complied with, and that any prior dismissal must be a 
nullity. It is this reasoning we- gather that led the learned Judges 
in the High Court to make the declaration which they in fact 
made. In our judgment the distinction which the learned Advo- 
cate-General took between sub-section (2) and sub-section (3) 
id a good one. Under sub-section (2) no authority lower than the 
authority by which a civil servant was appointed has any power 
to execute the Crown’s right of dismissal of that servant. Any 
purported dismissal by; any such inferior authority is a mere 
nullity. On that view "of sub-section (2) there is no real limita- 
tion on the power of the Crown to dismiss its servants at will, 
provided the order of dismissal is given by the prescribed’ 
authority. An order given by any other authority is ineffective. 
It is difficult to apply the same reasoning to sub-section (3). In 
the first place if no one is to have ‘the power of dismissal until 
the conditions of sub-section (3) have been complied with, it 
would seem that there must bea alsar contradiction between the 
provisions of sub-section (1) and sub-section (3). There would 
be periods, during which the conditions of sub-section (3) were 
being complied with, when some servantns though holding office 
at the pleasure of the Crown and meriting instant dismissal could 
not in fact be dismissed at all by any one. Until the conditions 
of sub-section (3) were complied witb, there would be no one 
authorised to exercise the power of dismissal, On the other 
band the preferable construction may well be that the proper 
authority, (in the case of civil servants such as Mr. Lill, namely, 
the Secretary of State) has at all times the legal power of dismissal 


r 


a) [1941] F. C. R. 37 ; (1941) 75 © L. J. 35. 
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at will, An order of dismissal by him is not an order from a person 
who has no legal power to dismiss. Hecan dismiss at any time, 
bat it may be that if he in fact dismisses without the provision of 
sub-section(3) being complied with, he has acted wrongfully and the 
person affected may have a cause of action for wrongfyl dismissal. 
Whether this is so must depend upon the exact meaning and effect 
to be given to the words of sub-sectioní3). In support however of this 
view as to the nature of . the cause of action arising from breach of 
such a provision, we would refer to the passage in Venkata Raos 
case (1) where their Lordships of the ny Council disc ass the 
proper remedy. 

: We accordingly turn to the voids of the main part of ibaia 
(3) of section 240 with a view to determining more exactly their 
meaning. ` In our judgment the words “against the action proposed 
to be taken in regard to him” require that there should be a definite 


proposal by some authority either to dismiss a civil servant orto . 


reduce him in rank or alternatively to dismiss or reduce him. in 
rank as and when final action may.be determined upon. It should 
be noted that the sub-section- does not require any inquiry, any 
formulation of charges, or any opportunity of . defence against those 
charges. All that it expressly requires is that where’ it is- proposed 
to dismiss or reduce in ranka civil servant he should be given 
reasonable opportunity of showing cause against the proposal to 
dismiss or reduce him. It is also significant that there is no indi- 
cation as to the authority by whom the.action is to be proposed. It 
does however seem to us that the sub-section: requires that as and 
when an authority is definitely proposing to dismiss or to reduce in 
rank a member of the civil service he shall be so told and he shall 
be given an opportunity of putting his case against the proposed 
action and as that opportunity has to be a reasonable opportunity, 
it seems to us that the section requires not only notification of the 
action proposed bat of the grounds on which the authority is 
proposing that the action should be taken and that the person 
concerned must then be given reasonable time to make his repre; 
sentations against the proposed action andthe grounds on which 
it is proposed to be taken. It is suggested that in some cases it 
. will be sufficient to. indicate the charges, the evidence on which 
those charges are; put forward and. to make it clear that unless the 
person can on that information ‘show good cause against being dis. 
missed or reduced if all or any of the charges are proved, dismissal 
or reduction in rank. will follow: . This may indeed be. sufficient dn 
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some casea, In our judgment each case will ‘have to turn on its - 


own facts, but the real point of the sub-section is in our Judgment 


that the person who is to be dismissed or reduced must know that ` 


that punishment is proposed asthe punishment for certain act or 
omissions on his part and must be told the grounds on which it is 
proposed to take such action and must be given a reasonable oppor- 
tunity of showing cause why such punishment should not be 
imposed, That in our judgment involves in all casea where there is 
an enquiry and as a result thereof some authority definitely proposes 
dismissal or reduction in rank, that the person concerned shall bè 
told in full, or adequately summarised form, the results of that 


' enquiry, and the findings of the enquiring officer and be given an 


opportunity of showing cause with that information why he should 
not suffer the proposed dismissal or reduction of rank, 

- If that be the true meaning of the section, it seems to us one to 
which statutory effect in the sense that breach of it will give rise to 
a cause of action can. without any of the difficulties or ineonveni- 
ences indicated in Venkata Rao’s case (1) be given. Itcan in our 
judgment be regarded as a provision in the Constitution Act which 
while it does not alter the tenure of office during His Majesty's 
pleasure prescribed by sub-section(r) of section 240, or the power of 
dismissal at will, does impose in certain statutory obligations to be 
carried.out before dismissal is effected, breach of- which will give 
to the person adversely affected a cause of action. It is clear that 
no such opportunity as indicated above was given to Mr. Lall in 
this case. In spite of bis repeated efforts to be informed of the 
results of Mr. Anderson’s and Mr. Brayne's enquiries and to make 
representations on their reports no such opportunity was given to 
him.~ No information was given to him of the proposals of the 
Punjab Government or of the Federal Public Service Commission 
or of the Government of India that he should be dismissed’ He 
could make no repregentation against such proposed action. In 
the circumstances of this case the early notice contained in the 
charge-sheet that possibly dismissal might be decided upon is not 
in our judgment adequate compliance with the sub-section. It 
follows that much of the discussion as to the respective require- 
ments of sub-section(3) of section 240 and Rule 55 and as to whether 
the words “adequate opportunity of defending himself" are or are 
not the equivalent of the words “reasonable opportunity of showing 
cause against the action proposed” and as to whether Mr. Brayne 
duly complied with the provisions of Rale 55 becomes irrelevant. 


(1) (1936) L. R. 641, A. 55; 65 C. L, J. 831. 
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In our judgment the wording of sub-section (3) requires something 
which was not done in this case. . It is not necessary to determine 
whether Rule 55 also required it generally or on'the facts of this 
cage. We have only to determine in the light of the facts of this 
case the true meaning and effect of sub-section (3). In our judg- 
ment Mr. Lall. was dismissed wiihout having been afforded the 
reasonable opportunity of showing cause as required by this sub- 
section. 

That leaves only the actas] remedy to be considered. As 
indicated earlier, Mr. Lall is not in our judgment entitled to & 
declaration that he has never been dismissed or that he still 
remains a member of the Service. His proper remedy was in our 
judgment damages for wrongful dismissal in breach of the statutory 
obligations imposed by sub-section (3) of section 240. Mr, Lall has 
not asked for damages. In the High Court every one appears to 
have taken the view, with which we respectfully cannot agree, that 
his remedy, if any, would bea declaration that his dismissal was a 
nullity. No question of aright to damages appears to have been 
discussed. This no doubt followed because of the judgment of 
this Court and the form of the relief allowed under sub-section (a) in 
Suraj Narain Anands case (1). We doubt not however that if the 


learned Judges or either of them had considered that in a claim for | 


breach of the provisions of sub-section (3) of section 240 damages 
might be the proper remedy, Mr. Lall would in the circumstances 
of this case have been given leave to amend and claim damages 
notwithstanding the length of time that had expired after his 
wrongful dismissal. Mr. Lall and every one in our view, mistook 
the proper remedy for the reasons indicated. In these circumstances 


.this may well be regarded as an exceptional case, where to secure 


justice, leave’to amend should be given at this late stage. We are 
the first appellate Court in this case and we would ourselves give 
leave to amend and attempt to asseas th» damages, had there been 
proper materials for assessing damages before uz In the circum- 
stances we propose to make a declaration that for the order of the 
High Court there shall be substituted an order declaring that Mr. 
Lall was wrongfully dismissed on the 4th June 1940 in breach of the 
statutory obligations imposed by sub-section (3) of section #40, and 
remit the case to the High Court to take such action in regard to 


any application by Mr. Lall for leave to amend to claim damages, ` 


and the assessment of such damages asto the High Court shall 


(1) [1941] F. R. C, 37; (1941) 75 C. L. J. 35. 
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seem right in view of this judgment and our remarks herein. In our 
judgment in the circumstances Mr. Lall is entitled to his taxed costa 
of this appeal and we order accordingly. 

We might add however that we have had the opportunity of 
reading the judgment about to be delivered by our brother Varada- 
chariar and we would state that if, as he holds, the requirements of 
sub-section (3) of section 240 demand nothing beyond what is 
required for compliance with the provisions of Rule 55, we would 
agree with him in the conclusions which appear to him to be the 
right ones to draw upon a full examination of the facts in this case. 

Varadachariar, J. ;—I agree that the Secretary of State had 


authority to remove the plaintiff from the Indian Civil Service . 
‘(issue 1). I shall assume that, if the plaintif had been dismissed 


without giving him a reasonable opportunity of showing cause 
against it, he would be entitled to seek-redress in a Court of daw 
(Preliminary issue, issue 2 and the latter part of issue 5). It would 
follow that the Court would be entitled to determine whether the 
opportunity given was reasonable or not (issue 6). Two questions 
then remain for decision; the, first relates to the nature of the 
opportunity required by law to be given (issue 3); this turns on 
the interpretation of section 240(3) of the Constitution Act’; the 
second relates to the nature of the opportunity actually given to the 
plaintiff (issues 4 and 5); this turns not so much on the apprecia- 
tion of the evidence—which -is in the main documentary and 
undisputed—as on the proper inference to be drawn from the 
evidence. It is not necessary to deal with issues 7 and 8 separately, 


-because the findings of the High Court on these issues do not take 


the plaintiff further than the finding on issues 4 and 5. 
I regret I am not able to concur in the interpretation which 


my Lord and my learned brother place upon clause (3) of , 


section 240 of the Constitution Act. Though that provision was 
first enacted in the Statute itself only in 1935, a similar safeguard 
was previously contained in Statutory Rules framed under 
section 96-B of the Government of India Act of i919. "There had 
‘béen for sometime a conflict of decisions in this country as to 
whether a public servant dismissed from his office without an 
enquiry held in accordance with these rules had a remedy by civil 
action or not. In 1936, the Judicial Committee decided that he-had 
none [ Fenka? Rows case (r)]. The Constitution. Act of 1935 was 
passed before this decision. Rule 55 of the Rules in force at the 
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time comprised three parta one which enunciated the general 
principle that no order of dismissal, removal or reduction should be 
passed on a member of a service, unless he had been informed in 
writing of the grounds on which it was proposed to take action and 
had been afforded an adequate opportunity of. defending himself ; a 
second which dispensed with this requirement in certain cases ; and 
a third which prescribed in some detail the procedure by which the’ 
general principle first enunciated wasto be given effect to, This’ 
rule formed part of a group headed “Conduct and Discipline” 
beginning with role 47 and these rules provided for “disciplinary 
action” in respect of members of the six classes of services specified 
- in rule 14. Rule 49 enunciated seven kinds of penalty or punish- 
ment and rule 55 was applicable only to three of these penalties, 
vis., dismissal removal or reduction. The Constitution Act of 
1935 provided (by section 276) for the pre-existing rules continuing 
in operation (so far as they were consistent with the new Act) bat it 
thought fit to make provision in the Statute itself in respect of some 
of the matters dealt with in rule 55. A comparison of clause (3) of 
section 240 with the rule will show that (subject to certain differ- 
ences of wording to which I shall presently refer) the general 
principle of notice and opportunity for defence as well as the 
exceptions to its application- have been incorporated in the Statute 
itself while the details of the procedure by which the principle is 
to be given effect to are allowed to remain matters for rules. : 
The new method of providing the safeguard for the services 
will certainly have one important consequence, namely, that it will 
place it beyond the power of the rule-making authority -to deprive 
the services, by any change in the rules of the benefit of the 
general principle of notice and opportunity for defence. It may also 
have another result—and, as stated at the outset, I assume it to be 
so for the purposes of this case—namely that the dismissal of. an 
officer without giving him such opportunity may entitle him to seek 
redress in a Court of law. The decision to the contrary in 
Venkat Row’s case (1) rested in some measure on, the ground that 
it could hardly have been intended to allow the statutory declara- 
tion of tenure “at the pleasure of the Crown" to be qualified or 
restricted by rules which were expected to provide fora variety of 


matters of different degrees of importance. -A provision like ` 


clause (3) made inthe Statute itself may with greater force be- 
claimed to be a qualification of or even a part of the declaration 
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contained in clause (1) of the same section as to the nature of the 
tenure, Assuming this to be so, the further questions for deter- 
mination in this case are:—(#) what is the nature of the opportunity 
which on the true construction of clause (3) should be given to the 
officer concerned—is it the same as that required by rule 55 or is it 
substantially different ; and (if) whether such opportunity has in 
fact been given to the plaintiff in this case. The first question 
would not arise for discussion in this appeal if I were able to accept 
the finding of the High Court on issue 4, to the effect that the 
plaintiff was not given an adequate opportunity even in accordance 
with rule 55. Adequacy of opportunity within the meaning of 
section #40(3) was made the subject of a separate issue (No. 5); 
but the learned Judges of the High Court have not proceeded on 
the footing that there wasa difference between the nature of the 
opportunity required by rule 55 and the nature of the opportunity 
contemplated by section $40(3) ; indeed they definitely reject the 
plaintiffs contention that he should have had two opportunities, 
one at the stage of enquiry and the other at the stage of the deter- 
mination of the appropriate punishment. The two issues seem to 
have been raised separately, only in view of the possible difference 
in legal result between the two cases, viz. that a violation of rule 55 
may not entitle the aggrieved officer to seek redress ina Court of 
law but a violation of the statutory condition prescribed by 
clause (3) of section 240 may furnish a cause of action for a suit. 
So far as the question of fact is concerned the learned Judges have 
dealt with the two issues together. For reasons to be stated 
presently I find myself unable to concur in the finding of fact 
recorded by the High Court on issues 4 and 5. 

It is in this view that it becomes material to consider whether 
the qué&tion of compliance with clause (3) of section s4o has to 
be Judged by a different test from that applicable to rule 55. If 
as à matter of law it should be held that the plaintiff should have 
been given an opportunity, after Mr. Brayne had submitted his 


' report, to show cause against that report, it was not the defendant's 
“case and the evidence does not therefore establish that such 


opportunity was given. It has been contended by the plaintiff 
that the difference in language between rule 55 and section 34o(3). 
involves a difference jn the test applicable under the two provi _ 
sions Iam of the opinion that the verbal difference has only 
arisen from a difference in the method of drafting and does not 
involve or imply a difference in substance. In rule 55 one of the ex- 
ceptions was expressed parenthetically, by the words "other than an 


Vor. 80.) _ FEDERAL COURT. 


order based on facts which have.led to his conviction ina Criminal 
Court" and the other excéption was stated separately, in the second 
paragraph of the rule. This was apparently considered capable 
of improvement ; accordingly when embodying the provision in 
the Statute, the two exceptions were brought together and with 
some verbal changes (not now material) they were enacted as 
Provisos (a) and (5) to clause (3). The rule refers to three 
kinds of punishment, vís, dismissal, removal or reduction; 
clause (3) refers only to dismissal or reduction, because by an 
interpretation clause (section 277) applicable to the whole of 
Part X of the Constitution Act, “dismissal” has been made to 
include “removal”, The change on which particular stress has 
been laid in support of the plaintiff's case is the substitution in 
the statute of the words “reasonable opportunity of showing cause 
against the action proposed to be taken” for the words “unless 
he has been informed in writing of the grounds on which it is 
proposed to take action and has been afforded an adequate 
opportunity of defending himself". It seems to me that the 
Statute has adopted that language only with a view to express the 
principle with greater brevity, as the details wero expected to be 
provided for by the rules, The subsequent part of rule 55, which 
prescribes how the information of the grounds i& to be given and 
shows what is meant by adequate opportunity of defence fits in 
as much with the phraseology of clause (3) of section s40 as with 
the language of rule 55 and I see no reason to think that rule 55 
is inconsistent with section 240 (3) and must be held tobe no 
longer in operation. 

It has been contended that the unos -of clause (9 of seo- 
tion 240 would be satisfied only if an opportunity to show cause 
were given after the authority concerned had received the Report 
of the Enquiring Officer and was in a position to make up its 
mind as to the action to be taken thereon, vis„ whether the 
punishment was to be one of dismissal or only reduction. It has 
been farther contended that such opportunity cannot be regarded 


as “reasonable” unless the officer against whom proceedings are . 


being taken is given an opportunity of perusing the Report of the 
Enquiring Officer or is at least informed of his findings and is then 
given an opportunity to argue against those findings. I am unable 
to read all this into the substituted words. 

Fhe plaintiffs contention was also stated in another form, dt 
was said that section 240 (3) must have contemplated cause being 
shown to the authority competent to dismiss the officer and as, in 
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the present case, that authority was the Secretary of State, it 
followed that opportunity should have been afforded to the plain- 
tiff to show cause before the Secretary of State after Mr. Brayne, 
had made his report and the Panjab Government had made its 
recommendation. Section 240 (3) is of general application to all 
officers and is not limited to members of the All-India services. 
Tf, in any case, cause is shown before the enquiring officer, any 
representation which the officer charged may make will form part 
of the record and will presumably be considerei ia due course by 
the authority finally dealing with the matter. Further, the time- 
factor is not the material point in this case ; it appears from the 
report of, the Federal Public Ssrvice Commission to which the 
matter was referred under section 266 (3) (¢) of tha Constitution 
Act, that a representation was made by the plaintiff to that Com- 
mission. This was after Mr. Brayne had made his report and the 
Punjab Government had made its recommendation. The real 
question is whether the plaintiff had a right to be informed of Mr. 
Brayne's findings and of the grounds therefor, making his 
representations. 

It is clear that the framers of sub-section (3) of section 240 had 
the language of rule 55 before them. According to the elaborate 
procedure prescribed by the latter part of the rule, what was 
required was that the charges should be communicated to the 
person charged, with a statement of the allegations on which each 
charge was based and of any other circumstances which it was 
proposed to take into consideration in passing orders on the case. 
The officer charged can put in & written statement of his defence, 
ask for an oral enquiry if he so desires and also ask to be heard in 
person. The Enquiring Officer was expected to make a record of 
the evidence and to state his findings and the grounds thereof. It 
is obvious that the rule did not contemplate the officer charged. 
being given a copy of the finding of the Enquiry Officer and 
permitted to canvass its correctness. It cannot be denied that the 
steps provided for in rule 55 will be equally necessary under 


. section 240 (3); for the officer concerned cannot be held to have 


had a reasonable opportunity unless he had been informed of the 
charges against him and had been allowed to put forward his 
defence and to take part in the enquiry. Is there anything in the 
language of clause (3) to indicate that anything more or anything. 
different was contemplated or to suggest that a further opportunity 
wasto be given after the enquiry had been completed in the 
presence of the officer charged and the enquiring officer had made- 
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his report’? I find none; and I venture to think that if such an 
additional step had been intended, such intention would have béen 
more clearly indicated. The words "against the action to be taken” 
found in the clause only expressed in another form the effect of the 
words “on which it is proposed to take action” found in two places 
in the rule. Iam unable to accept the suggestion that the words of 
the statute are appropriate only to the stage when the authorities 
are in a position to indicate definitely what action they intended to 
‘take, vis, whether it is to be one of dismissal or one of reduction 
and this can be predicated only after the Enquiring Officer has 
made his Report; The word ‘proposed’ seems to me to militate 
against this contention. Even in the view that opportunity is to 
pe given after the Report, the decision as to the particular action 
to be taken can be reached only later, that is, after hearing what the 
officer charged has to say against the findings of the enquiring 
officer. It will be equally appropriate to .speak of “action 
proposed to be taken” even at the stage of communication of the 
charges, the implication being that action appropriate to the charges 
will be taken unless the charges are rebutted. That this is practic- 
able is shown by the form of the charges communicated to the 
plaintiff in this case. Under each charge, the evidence relating to it 
was briefly indicated and the notice concluded, “the above facts 


^e ATO sufficient to prove that he has abused his position.........° 


He should show cause why he should not be dismissed, removed, 
reduced. or subjected to such other disciplinary action as the 
competent authority may think fit to enforce.................. ” The 
concluding words as to the nature of the punishment_had to be in 
‘that alternative form because there was always the possibility that 
the -officer charged might rebut the charges or reduce their 
seriousness and the ultimate decision résted with the Secretary of 
State (as the plaintiff belonged to an All-India service) while the 
notice was given by and the enquiry conducted under the orders of 
‘the Provincial Government. The notice however certainly contains 
an indication of the action proposed to be taken and’an invitation 
to show cause against it. 
- It has been elicited from Mr. Bourne (P. W. 1) that in one case 
a fresh notice was served on the officer charged, after the enquiring 
officer hdd submitted his report. The practice seems to have varied 
from time to time. A note slip added to rule 55 (in the P. & T; 
Edition of the Fundamental and Supplementary Rules) records a 
decision of the Secretary of State (No. 677) dated 28th May 1943; 
~to the effect'that '' the technical requirements of section 240 (4) of 


- t 


“19 


THE CALCUTTA LAW JOURNAL. [VoL 80. - 


the Government of India Act willbe complied with if, when an 
officer is called upon to offer tho defence in respect of the charges 
against him he is also asked at the same time to show cause against 
the imposition of the penalty considered prima fade to be appro- 
priate should the charges against him be held to have been 
proved............ it should in such cases be made clear to the officer 
concerned that any representation that he might make in regard to 
the action to be taken against him in the event of all the charges or 
any of them being held to be proved will be considered by the final 


` authority concerned before any order punishing him is passed ”. 


As the statutory provision itself is very recent, this is not a case in 
which practice, even if uniform, can be called in aid in the inter- 
pretation of the Statute. E 

The plaintiff contended that the Provincial Government had 
no authority to initiate an enquiry into the conduct of a member of 
an All-India service. This contention is untenable. Even members 
of an All-India Service are, when they serve in a Province, subject 
to the authority and the rule-making power of the Governor, except 
in so far as rules made by the Secretary of State provide otherwise 
(section 247 of the Constitution Act and rule 52 of the Secretary of 
State's rules) ; and rule 5o only provides that no member of an All- 
India Service....... «shall be removed or dismissed except by order 


‘of the Secretary of State (I omit the words “in Council” as no 


longer relevant). 

The plaintiff also urged that the Punjab Government had no 
power to direct a further inquiry by Mr. Brayne when Mr, Ander- 
son had already held an inquiry into the charges against the plain- 
tiff and submitted his report. This conténtion is also untenable. 
The matter of the inquiry is primarily one for the decision of the 
executive authority. In the present case, Mr. Anderson himself felt 
that for want of time he could not complete the inquiry and though 
he expressed his views on the materials then before him, he recom 
mended to the Government to treat his inquiry asonly a prelimi- 
nary inquiry and to de pute some officer to make a complete investi- 
gation. This is what Mr. Brayne was directed to do, 

I now proceed to deal with the findings of the High Court on 
the question of fact raised by Issues 4 and 5. The Advocate- 
General of India applied for and was granted leave to argue this 
queation and we have heard full arguments thereon from both 
sides. It has to be emphasised at the outset that the Court has 
no right to examine the correctness of the inferences drawn or 
conclusions reached by the inquiring officer or by the responsible 
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the plaintiff all the information which he could have obtained 
from Mr. Anderson's report and the Government's order to Mr. 
Brayne. This letter was written in reply to Ex. H. P-19 from 
the plaintiff to Mr. Brayne, dated the a4th November, 1938. Plain 
tiff asked “I wish, however, to know on what points have you to 
complete the inquiry". To this Mr. Brayne replied: “At Multan 
I propose to study the seniority list and candidates register and the 
service-books of those employees and candidates mentioned in the 
chains of changes in which Sunder Das figures. I also propose to 
look at other establishment cases dealt with by you between Octo- 
ber 1936 and March 1937, both to see how many there were and — 
how they were reported on and dealt with in comparison with those 
concerned with my inquiry. For similar purposes of comparison, 
I shall also look at entries made by you in character rolls. There 
are other papers I shall try to see, such as the reversion by Mr. 
Bedi of Sunder Dass in the summer and his reappointment by you 
at the end of October, the other Sunder Das’ transfer to Alipore, 
and the inspection notes of the Courts in which the five clerks who 
appealed were employed as referred by you in your statement to 
Mr. Anderson.” This letter, read in the light of the charges which 
had already been communicated to the plaintiff, gave him a clear 
idea of the nature of the inquiry which Mr. Brayne proposed to 
hold, of the kind of documents which he proposed to examine and 
the purpose for which he intended to do so. The learned Judges 
of the High Court themselves referred to this document as one of 
importance and reproduced it in full in their judgment ; but they 
have not compared it with the concluding portion of Mr. Ander- 
son's report and the concluding portion of the Government's order 
to Mr. Brayne to see that this letter contained allthe information 
which could have been gathered from the report and the Govern- 
ment's order, as to the nature and purpose of the further inquiry. 
At the end of the report Mr. Anderson said: “To take one small 
point Iam asked to conclude that because Mr. Lall made four 
adverse comments in four character rolls, he was animated by 
improper motives. Before coming to any such conclusion, it 
would obviously be necessary to have some standard to know what 
sort Of remarks Mr. Lallisin the habit of recording in character . 
rolls, and to inquire on the spot into the circumstances in which 
he recorded remarks.” It is with reference to this remark and one 
or two other similar remarks that the Government told Mr. Brayne: 
“You will gather from Mr. Anderson’s report on what points further 
inquiry is necessary." Mr. Brayne in his letter to the plaintiff 
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did not refer to the other points of inquiry suggested in Mr. 
Anderson’s report, apparently because he did not consider it neces- 
sary to go into them. For instance, Mr. Anderson suggested that 
it might be necessary to examine two ofthe Judges of the High 
Court ; Mr. Brayne thought it unnecessary. Even before us, the 
plaintiff could not explain what light those Judges could have 
thrown on any part of the case against him. Again, Mr. Anderson 
suggested that evidence should be taken as to whether Alipore to 
which two of the offending clerks had been transferred was a Penal 
Station ; but it was clear even from the plaintiffs answer to Charge 


No. 7 that the two clerks, Ishwar Das and Khem Chand, were i 
sent to Alipore only as a ‘disciplinary measure’ because they were - 


‘mischievous’ men and he added: “If he were & very good man, 
he would not be posted at Alipore.” On this statement, it was 
obviously unnecessary to take any further evidence as to the result 
or purpose of posting the clerks to Alipore. In their letter to 
Mr. Brayne the Punjab Government had further said: "It will be 
as wellif you go into the chain of promotions which resulted in 
Mr. Lall’s order of 22nd March, 1937, appointing Sunder Dass a 
paid candidate and see if it is an order." This direction also was 
communicated to the plaintiff by Mr. Brayne in H.P.a:. Iam 
accordingly unable to agree that any prejudice was caused to the 
plaintiff by the order of the Government declining to furnish him 
with copies of Mr. Anderson's report and its direction to Mr. 
Brayne. ; 

It is true that the plaintiff took.strong exception to there being 
any further inquiry at all. As stated by him in his letter to Mr. 
Brayne dated the r8th December 1938 and further elaborated by 
him in his deposition in the suit, his position was that Mr. Ander- 
son had completed his inquiry and practically exonerated the plain- 
tiff of all the serious charges. Referring to Ex. D. a (which is the 
same as Ex. FL P. ar) he deposes: “My reaction to this was that 
what Mr. Brayne proposed doing at Multan was wholly outside the 
scope of an inquiry prescribed by rule 55. and I also had a doubt 
whether he had been ordered by the Government to hold an inquiry 
of this type or thatthe Government orthe Governor had any 
executive authority to order such an inquiry. This letter, (Ex. D. 2) 
did not appear to me to be an adequate answer to my letter of the 
24th December 1938.” One may sympathise with the plaintiffa 


annoyance but he was not right in his view of the law and as to the w 


powers of the Punjab Government. In any event, such objections 
are vory different from the contention that he had not been 
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informed of the method or scope of the proposed inquiry by 
Mr. Brayne. 


B. Ex. H. P. ar itself gave the plaintiff a fair idea of the 
nature of the evidence that Mr. Brayne proposed to examine and of 
the purposes for which he intended to do so. Even if it could be 
said that the letter did not by itself give sufficient information to 
the plaintiff, the matter is placed beyond doubt by what happened 
on the aoth December. In his letter of the 18th December 1938 
(paragraph 6) the plaintif complained: “ When I appeared before 
you at Multan (on the gth December) I did not know what 
documents you had studied, and how you had been influenced by 
them. These documents are not mentioned in any of the charge-- 
sheets with which Ihave been supplied. I do not know to which 
particular charge they appertain. I also do not know how they are 
relevant to the inquiry.......... RET „I do not know whether the 
study of seniority list, etc., is for the purposes of investigation, or 
there are any definite allegations- which bear on the charges and 
which are sought to be proved by these documents. If so, I have 
not been informed of them and hence I am unable to rebut them", 
This paragraph is important in appreciating what happened when 
the plaintiff and Mr. Brayne met on the aoth December. The 
proceedings of that day are recorded in Ex. D.-7, The first para- 
graph states: “I have explained to Mr. Lall the relevancy of 
the new documents of which copies have been sent to him". In 
his evidence in the suit, Mr. Brayne explained that by these words 
he meant that he had explained the bearing that those documents 
had on the charges framed against him. He adds: “As an 
instance, I explained to him why I had collected the character 
rolls of 42 people and told him that I wanted to see whether the 
entries made against the four persons in this case were ordinary 
entries usually made by him or they were exceptional entries". 
Nothing has been suggested in the course of the evidence to throw 
any doubt on the truth of tbe statement of Mr. Brayne. Assum- 
ing that the plaintiff, who had called Mr. Brayne as his own 
witness, was in some embarrassment about cross-examining him, 
the plaintif, who gave his evidence after Mr. Brayne had been 
examined, has not said that the story is not true. All that he 
says is that Ex. D.-7 was not recorded in his presence but he admits 
that he received a copy of D.-7 onthe aand December, and he 
never disputed the correctness of the statement with which it 
opens. ` 
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For a full appreciation of the significance of what happened 
on the aoth December, it is also necessary to refer to what 
happened between the gth December and the r8th December. On 
the oth Mr. Brayne has recorded (H. P.29): “Further docu- 
ments collected were shown to Mr. Lal”, and he adds a note of 
plaintiff's request "that he may be given adequate time to under- 
stand his position. Meanwhile he requests that he may not be 
asked any questions with regard to these new documents or the 
case in general", Iam unable to accept the plaintiffs statement 
that on the 'gth December the documents were not there and that 
‘they were not shown to him. As usual a copy of the order of 
oth December was given to him shortly thereafter ; he admits in 
his deposition that he had a copy of the order with him when he 
wrote his letter of the 18th December, 1938, and he did not con- 
test the truth of this statement. The concluding portion of Ex. 
H. P.-29 said "copies of the relevant parts of the new document 
will be sent to him immediately by post". On the rrth December 
1938, Mr. Brayne wrote Ex. H. P.-65 to the plaintif ; it says: 
"Herewith copies of relevant parts of the new papers collected 
(vide list attached) ; if you wish to see original on oth, please 
let me know in ample time, as some of them have been returned... 
EEE „Two papers will follow tomorrow", This letter was 
accompanied- by copies of a large number of documents, In 
his letter of the 18th December (paragraph 5) the plaintiff admits 
haying received these copies on the rath and 16th and he refers 
to them as “copies of documents that you had studied at Multan”. 
That the plaintiff must have carefully gone through these copies 
is shown by Ex. H. P..31 and H. P.-3r-À dated the 18th Decem- 
ber. This sets out a letter from the plaintiff dated rsth Decem- 
ber, 1938, and gives by way of marginal notes Mr. Brayne's 
answers to & number of queries made by the plaintiff with reference 
to some of the documents of which copies had been sent to him. 
H. P.-34, a letter from the plaintiff to Mr. Brayne dated the a3rd 
December, 1938, is also significant. It acknowledges receipt of a 
copy of Mr. Brayne’s order, apparently Ex. D.-7 and proceeds 
to say: "I want to see whether representations or petitions 

- of some of the clerks were received by Chaman Lall by post 
as stated by him, or were presented to him in person: I 
want to see the endorsement on each petition. I also consider it 
necessary to verify the dates. It may also be necessary to see the 
note of Chaman Lall dated and or ard of March regarding copies.” 
This letter shows that various details of the case were receiving 
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the closest attention of the plaintiff all the time. The learned 
Judges make a point of the fact taat no reply £m writing was sent 
to plaintiff's letter of the 18th December. That was obviously 
due to the fact that the whole situation was cleared up when Mr. 
Brayne met the plaintiff on the goth and that is what D-7 records. 
The plaintiffs query (in his letter of the 18th December) as to 
whether the new documents relate to the old charges or whether 
there are any definite allegations which bear on the charges, etc., 
is to say the least disingenuous, because the purpose and use of 
these new documents have been explained to him in Ex. H. P.-ar. 
Anyhow the matter was made clearer by the explanation given by 
Mr, Brayne on the 20th December. 

There is little substance in the argument that the plaintiff has 
been prejudiced because no questions were put to him with 
reference to the new documents norany information given to him 
as to the inferences which Mr. Brayne was inclined to draw from 
these documents. The evidence already referred to i1 some 
measure furnishes the answer. Onthegth December, the plain- 
tiff requested that he might not be asked any questions with 
regard to the new documents (as recorded in Ex. H.P.-39). Be- 
tween the rath and the aoth December he had been furnished 
with copies of relevant portions of these documents and had 


. studied them. On the goth December the interview lasted about 


3 hours and Ex. D.-7 records “Mr. Lall has addressed: me about 
the case". This must relate to the “merits” because the earlier 
paragraphs of the order deal with the objections to “procedure”. 
Plaintiff in bis evidence admits that "on the and January Mr. 
Brayne discussed one document with me". His only apprehension 
was that Mr. Brayne “might have several more documents of 
which I had no knowledge”. The report is not based on any 
documents not disclosed to the plaintiff. Even assuming that no 
questions had been put to the plaintiff. by Mr. Brayne with refe- 
rence to the disclosed documents, it has to be remembered that 
the charges served on the plaintiff had themselves indicated the 
prima facie inference which the documents there referred to, 
interpreted in the light of the surrounding circumstances, suggested. 
The further inquiry, was undertaken, on the suggestion of Mr. . 
Anderson, only to see whether the prima face adverse inference 
to be drawn from plaintiffs conduct was rebutted either by any 
evidence in justification of the plaintiffs conduct or by any evi- 
dence showing that the plaintiff was usually severe and rough in 
dealing with all his subordinates. The later evidence is thus not 
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in any sense incriminating evidence or evidence intended to prove 
the charges ; it was rather in the nature of evidence calculated, if 
possible to exculpate the plaintiff. That the plaintiff was himself 
aware of the value of that kind of evidence is shown even by his an- 
Swers to the charges, . Thus, in answering Charge No. 7, he refers to 
the remarks made by his predecessor regarding Khem Chand (one 
of the clerks punished by him) as proof that that clerk was really 
deserving of punishment ; in respect of one or two other clerks 
he mentions having heard that they were making money by 
supplying copies of records privately to the applicants. In his 
statement before Mr. Anderson, he said (dealing with Charge 
` No. 6) that he had heard complaints against some of them and made 
inquiries about them from Ch Radha Kishan a leading lawyer 
of Multan. Such items of evidence are in the nature of justifica- 
tion or exculpstion ; but the plaintiff stated at the outset that he 
did not want any oral inquiry and he never afterwards asked for 
any of his alleged informants being examined. This certainly 
does not show that he did not understand the bearing or value 
of such evidence. Iam unable to appreciate the force of the 
argument (based apparently on section 342 of the Criminal Pro- 
cedure Code) that it was Mr. Brayne’s duty to question the plaintiff 
with reference to whit appeared against him in the evidence. The 
new documents were in no sense evidence adverse to the plaintiff. 
They only failed to remove the prima facie adverse inference 
which the plaintiffs conduct interpreted in the light of the surroun- 
ding circumstances suggested. j 
C. Itis true that when the plaintif received a letter from Mr. 
Brayne suggesting that the inquiry might start early in December, 
the plaintiff expressed a desire to have it started after the Christmas. 
But we hear nothing further about this thereafter and whatever 
personal inconvenience this might have involved to the plaintiff 
(specially because of his touring duties about this time), there is no 
trace in the evidence of anything like embarrassment to the plaintiff 
on this account. He no doubt felt annoyed or (as he said) even 
humiliated by the thought that there was to be a further inquiry 
at all and this might have naturally upset him but that is a differ- 
. ent matter. If his touring duties interfered with the conduct 
of his defence, we find no such complaint and he made no attempt 
to take leave to enable him to conduct his defence properly. 
Indeed, when one bears in mind the nature of Mr. Brayne’s in- 
quiry, there was really not much for the plaintif to do beyond 
. what the evidence shows that he has done. There is no force in 
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the argument that Mr. Brayne did in a or 3 days what Mr. Ander- 
son expected might take r5 days to do. We have no means of 
knowing what Mr. Anderson intended to do; but the plaintiff 
has not shown and we have not: been able to see what there was 
in the case that required more time than Mr. Brayne actually spent 
onit An observation of the learned Judges suggests a possible 
misreading of one of the paragraphs of Ex. D.-7. They seem to 
accept the plaintiffs contention that “even on the aoth Decem- 
ber seeceieesto -documents were still in course of collection". The 
reference in Ex. D.-7 to "the documents sent for’ is, I think, to 
the two documents referred to earlier as asked for by the plaintiff 
The last paragraph itself shows that if they had contained anything 
material, plaintif would have been allowed to say what he wished 
to say about them. Presumably they contained nothing and we 
therefore hear nothing more about them. The correspondence 
shows that Mr. Brayne gave to the plaintiff every facility that it 
was in bis power to give and never refused any request made by the 
plaintiff except when higher authority prevented his complying with 
guch a request. i 
D. I have not been able to understand what the learned 
Judges had in mind, when they spoke of a possible view that “Mr. 
Brayne was receiving evidence behind the back of the plaintiff". 
The observation is made when they refer toa confidential note- 
book kept by the plaintiff and referred to in Mr. Brayne's report. 
Even assuming (as hinted by plaintiff) that this book could not 
have remained in the Court house but must have been given to 
Mr. Brayne by Chaman Lal, nothing turns on it, so long as no 
question bas been raised as to its genuineness nor as to the plain- 
tiffs knowledge of its existence or its contents. The book itself 
contains only a few entries and copies of all the entries were sent 
to plaintif along with Ex. H. P.-65 (it is item 23 of the list 
attached to that letter). There is nothing in the docament to tell 
against the plaintiff and itis not correct to speak of Mr. Brayne 
using it against the plaintiff. It contains no more relevant infor- 
mation than is found in plaintiffs statement before Mr. Anderson 
in respect of Charge No. 6. If anything, it is more favourable to 
him in that it includes Akbar Alithe Examiner among his infor- 
mants. Mr. Brayne’s characterisation of the information therein 
contained as “hearsay” is confirmed by one of Mr. Lall’s own 
entries (which formed the basis of the charge), where speaking of 
disciplinary action against the clerks he adds: “I also have 
heard complaints against. them", Ido not see that it was Mr. 
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Brayne's duty-to ascertain what inquiries Mr. Lall had made 
about the character of these clerks, when Mr. Lall himself dii 
Dot ask his informants to be examined. Whether or not Mr. 
Brayne drew the right inference from these entries is not a 
matter for the Court. Even if it should be held that Mr. Brayne 
should have examined certain witnesses before coming to certain 
conclusions that would not amount to a denial of opportunity 
to the plaintiff to show cause, unless the plaintiff had desired 
those witnesses to be examined bnt toy were nevertheless not 
examined. 

* I have discussed the main grounds set forth in support of the 
High Court’s finding and I do not ignore the possibility that though 
each circumstance may not be serious by itself, their cumulative 

, effect may be considerable. I think the circumstances of the case 
do not individually or collectively-warrant the conclusion that the 
plaintiff has not had a reasonable opportunity of showing cause 
against the charges during the time of Mr. Brayne’s inquiry. It 
must be remembered that after all there is little complexity about 
the case ; the plaintiff pleaded guilty to Charges 1 and a and even 
as to Charge No.3, he ‘admitted the relevant facts though he 
pleaded that he acted under a mistake ; on Charge 4 he has been 
exculpated. As to Charges 5 to 8, there is no dispute about the 
facta themselves ; the only question was whether, as the circums 
tances suggested, the plaintiff acted  vindictively against the 
clerks concerned, because they had questioned the plaintiffs 
partiality to his wife’s relation or whether he had other reasons or 
justification for dealing with them in that manner. It is, difficult 
to appreciate the force of the argument that the plaintiff who had 
been a District and Sessions Judge himself did not understand the 
bearing of various facts and circumstances on one aspect or the 
other of the case. 

* As I am of the opinion that the finding on issues 4 and 5 should 

be against the plaintiff, it would follow that he is not entitled to 
any relief in this suit. 


By the Court—In accordance with the opinion of the majority - 


of .the Court it is ordered that, in place of the order of the High 
. Court, there -shall be substituted an order declaring that the 
plaintiff Mr. Lall was wrongfully dismissed from the Indian Civil 
Service on thé 4th June, 1940, but such ‘substituted ` order shall not 
affect the order asto costs made by. the High Court and it is 
further ordered that the case be remitted to the-High Court with 
a direction that the High Court do take such action in regard 
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to any application by Mr Lall for leave to amend to claim damages 
as to the High Court shall seem right in view of the judgment of, 
aod the remarks contained in the judgment of, the majority of this 
Court. 

Except as aforesaid, the appeal of the Secretary of State for 
India is dismissed with costs, such costs to be taxed by the Taxing 
Officer of this Court. 

The cross-objections are dismissed. No order is made as to the 
costs of the cross-objections. 

Leave to appeal to His Majesty in Council refused. 


A, T. M. Appeal and Cross-obfections dismissed : 
Case remitted. 
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Damagss—Negligence—Duty, breack of—Res ipsa loquitur—Vis major— 

Damages, how assessed 

A duty is cast upon a person who pat on his land something which 
was dangerous if it escaped tothe [and of another, to keep the thing on 
his own land at his own peril, and, If it escaped, then he was answerable 
for the consequences, whether the escape was due to negligence or not: 
Rylands v. Fletcher (1). 

The proprietor of property abutting on a highway is under a positive duty 
to keep his property from being a cause of danger to the public. 

The ac of God offers a defence: Michels v. Marsiand (2). 

The definitions of negligence given by Judges bring into prominence 
the element of a duty which the defendant owes to another person. That 
another person is the person who is so closely and directly affexed' by the 
acta of the defendant that he ought reasonably to have them in con- 
templation as being so affected when the defendant was directing his 
mind to the actsor omissions which are called in question: Domogkus v. 
Stevenson (3). The essentials of negligence are grem by Professor 
Winfield in his Text-book oo the Law of Tort as follows: “Negligence asa 
tort is a breach of a legal duty to take care which results in damage undesired 
by the defendant to the plaintiff, Thus its ingredients are: (a) legal duty 
on the part of A towards B to exercise care in such conduct of A as falls with- 
In the soope of duty. (b) Breech of duty, (a) Consequentia! damage to B." 


SEDES Suit No. 1667 of 1943. 
1) (1868) L. R. 3 H. L. 330. 
(a (1875-76) L. R. 10 Ex. 255; a Ex, D. 1. 
(1932) A. C. 56a (580). 
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. — Where a-heavy object Is suspended over a high way andit must fall into 
it unless suppocted by artificial means which can oaly be kept in order by 
the person in posseesion of the premises such person Is bound absolutely 
tO maintain the attachments. 

The consideration which may be permitted, in olroumstances where they 
arise, to influence an assessment of damages inoludes (a) pain and soffering, 
(b) loss of earnings or lose of a prospect of lucrative employment and (of a 
shortened expectation of life provided that life held oa positive measure of 
happiness. g 

The defeadant is the proprietor of a motion picture exhibition establish- 
ment. The portion of the building which abuts on the street is one-storied. 
On the roof of this, about 4 feet from its western edge, overlooking the 
street, stands a sky sign which is more or less permanent structure consisting 
Of steel frame held firmly in place in an upstanding position by means of 
masonry and iron attachments, It is 1a feet high by 25 fest wide. On this 
framework and firmly attached to it in a vertical position there is galvanized 
fron sheeting, the surface of which, facing westwards towards the stroet, was 
intended to oarry advertising designs Th: galvanized sheeting covers the 
whole surface of the framework. Banners were displayed from the sky sign. 
There 1s In the framework of the sky sign no cootrivance by moans of which 
such banners would be held firmly and securely in place. The banners were 
held against the galvanized sheet by means of cheap ooir ropes which were 
fastened to the four corners of the wooden frame which contained the cloth 
design and the ropes were then carried over and under the metal frame of 
the sky sign and knotted to certain angles and tron rods behind. The 
lower portion of the wooden frame of,,the banners did not rest on the 
ground, —— 

A banner measuring 12 feet in length and 3} feet in width, within a 
wooden frame, fell from its position against the sky sign, on the-‘plaintiff, 
who was passing along the pavement. The wooden frame struck him on the 
head, be sustained a out thereon, which was severe. 

The defence was that there was no negligence oa bis or his servants pert 
and it was the act of God. 

Held, that the defendant was liable, upon the principle in Rylands v. 
Fletcher (1), There was negligence on the part of defendant's servants for 
which he was responsible in law, inasmuch as proper care was not taken 
to secure the banner in such a way as to prevent it from being blown Into 
the street during monsoon woather. The presumption of want of due care on 
the part of the defendant or his servants, which the maxim of res ipsa legitur 
ralses against him was not rebutted. The banner fell in a wind which was not 
above 27 miles per hour jn velocity. 

Causes on the point reviewed. 

` The following Judgment was delivered by 
Khundkar, J. :— This is an action for damages for injury 
caused to the plaintiff by the fall, from the roof of the defendant's 
premises, of a Cinema advertising device, called a banner, which 
is an article made of cloth within a wooden frame. According to 
(x1) (0868 L.R. 3H L. 390. 
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the defendant's witness, Amitava Roy, the frame is of pianoon 
2 inches wide by 34 an inch thick. 

- The defendant is the proprietor of a motion gisture exhibition 
establishment called the Rupali Cinema situated in AshutosH 
Mukerjee Road. The portion of the building which abuts on the 
Street is one-storied. On the roof of this, about four feet from its 
western edge, overlooking the street, t iere stands a sky sign which 
is a more or less permanent structure consisting of a steel frame 
held fira ly in place in an upstanding position by means of masonry 
and iron attachments. It is 1a feet high by 25 feet wide. On this 
framework and firmly attached to it in a vertical position there is . 
galvanized iron sheeting, the surface of which, facing westwards 
towards the street, was intended to carry advertising designs. The 
galvanized sheeting covers, according to the defendant’s manager, 
B N. Basu Mullick, the whole surface of the framework. The 
defendant obtained a license to erect this sky sign from the 
Calcutta Municipality in December 1933. The plan which he 
submitted along with his application for a license wasa plan of 
the construction above described. It did not show any specific 


‘advertising sign as a part of the construction, although the defi: 


nition of a sky sign under section 3, clause (65) of the . Calcutta 
Municipal Act, for which, under the Act, a license has to be taken 
out, includes the advertising sign itself and not the framework only. 
The construction described above advertised nothing, and as just. 
stated the intention was that advertising designs would be displayed 
on or against the galvanized sheeting. It appears that both the 


' defendant and the municipal authorities entertained the idea that 


paper posters would be pasted on the galvanized sheeting. The 
evidence is that this was what was frequently done. But the 
defendant also proceeded to advertise the entertainments provided 
at the Rupali Cinema ina somewhat different manner. Bannera 
similar to the one with which we are concerned in this case were 
displayed from the sky sign. ‘There is in the framework of the sky 
sign nọ contrivance by means of which such banners could be held 


firmly and securely in, place—no slots, bolts, grooves, flanges or 


screws. The banners were held against the galvanized sheet by 
means of cheap coir ropes which were fastened to the four corners - 
of the wooden frame which contained the cloth design, ‘and these 
ropes were then carried over and under the metal frame of the sky. 
sign, and knotted to certain angles and iron rods behind. The 
lower portion of the wooden frame of the banners did not rest on. 
the ground. ; : 
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On the sth July, r943 at about 7-15 P. M. a banner (produced in 
Court and found to measure twelve feet in length andthree and half 
feet in width) within a wooden frame, fell from its position against 
the sky sign of the Rupali Cinema. A very narrow space—according 
to the evidence for the defendant, - four feet—ipteryenes between 
the sky sign and the edge of the roof, so that there was nothing to 
intercept or break the fall. The contraption fell on the plaintiff, 
who was passing. along the pavement. Apparently the wooden frame 
struck him on the head, for he sustained a cut thereon, which the 
medical evidence has described as seyere, and which bled profusely, 
On behalf of the defendant it was sought to be proved that the 
plaintiff was struck not by the banner but by a corrugated iron sheet, 
described as a "'shade", one or more of which fel] at the same time, 
weather being stormy, from the roof of an adjoining shop. The 
evidence in support of this suggestion is totally eteten and asa 
defence it was indeed not seriously pressed. 

The manager of the Cinema establishmsnt, B. N. Basu Mullick 
who has deposed asa witness forthe defendant, came out on to 
the pavement, and his evidence is that he invited the plaintiff to 
come into the Cinema, but the plaintiff declined. Three constables 
of the armed police who were off duty, and were passing by, went 
to the plaintiffs assistance and rendered first aid. By one of them 
he was removed to the Sambhu Nath Pandit Hospital, where he 
was bandaged and put to bed. As haemorrhage continued, an 
operation had to be performed to tie the severéd blood vessels, 
late at night. The plaintiff remained in the'hospital for five days, 
His case is that, after his discharge, he was bed-ridden for about 
one month during which period he was attended on daily by .Dr. 
A. M. Datta. His case further is that he has had pain and suffer- 
ing both mental and physical ; his general health which was good 
before the occurrence has been seriously undermined, and his 
expectation of life shortened, The accident has injuriously affected 
his efficiency and capacity for work, and his chances of promotion 
toa higher official post than that which he at present holds hayo 


in consequence disappeared. He claims Rs. 10,450 as damages 


under the following heads :— 
| (1) Doctors fees i -- o Ra, 340 
^ (a) Cost of medicine and apedial diet... - .. Rs, 200° 
(3) Cost of conveyance for going to and returning . 


from Hospital ies 4 R$ 10-7 


Uy (4) For pàin and buffering, koa PER 
of life and permanent dur. |... . Me. RBS 10,000 
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The defence, apart from-the faint suggestion that the plaintiff 
was not struck by the banner but by something else, is as follows: 
In the first place it is for the plaintiff to establish that there was 
negligence on the part of the defendant or his servants which 
caused the fall of the banner. Not only bas the plaintiff not 
established this, but the evidence adduced on behalf of the defen- 
dant shows that all reasonable care was exercised by the defen- 
dant’s manager who personally suporvised the tying of the banner 
to the sky sign frame on the rath June 1943. A new rope purchased 
on June the rth was used. On July the sth, the manager 
examined the banner and found it in position ahd intact. Hach of 
the four corners of the frame of the banner was tied to the sky 
sign by 3 strands of this rope which was securely knotted to the 
supports of the sky sign frame. No onecould be expected to do 
more, and the banner fell because of a storm of unusual severity 
which occurred in the afternoon of the sth July. The injury 
which the plaintiff sustained was not severe and he is not entitled 


to any damages. 

The following issues were framed :— 

1. Has this Court jurisdiction to entertain this suit ? 

3. Was the plaintiff injured on the sth of July, 1943 as alleged 
in the plaint ? 

3. What was the nature and extent of the plaintiff's injuries ? 


4. Was the occurrence due to storm or to some other unavoid- 
able and unexpected cause ? 


5. Was it due to negligence or carelessuess of the defendant ? 

6. To what relief, if any, is the plaintiff entitled ? 

The objection as regards jurisdiction was withdrawn and issue 
No, x does not arise. 


The plaintiff's case is that the banner would not have fallen but 
for the defendant’s negligence in not having it properly secured.’ 
He has called no evidence, but relies on the doctrine of res ipsa 
loquitur which places the burden of proving due care on the defen- 
dant, and contends that for injury caused by the fall from the 
defendant's premises of an article which was potentially capable of 
causing harm, and which had been brought into those premises by 
the defendant, the latter is liable under the principle laid down in 
Rylands v. Fletcher (1). 


The defendant denies that the maxim ms 5 ipsa loguitur or the 
i (4) (1868) 97 L. J. Ex. 161 ; L. R. 3 H. L, 330 ; 19 L, T. a20. - 
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rule in Rylands v. Fetcher (1) applies to the facts here established 
and in the alternative contends that, even if that be so, the 
evidence adduced by him shows that he took every reasonable 
precaution, and that the fall of the banner occurred in spite of 
thatand because of a storm, which brings this case within the 


exception of act of God or vis major. To this the plaintiff replies: 


that there was no storm such as would exempt the defendant from 
liability, and that the fall of the banner was due to the failure of 
the defendant to take ordinary precautions. 

The cause of action ia founded on negligence, and as stated, 


the plaintiff invokes the rule in Rylasds v. Fletcher (1), which is 


a special though very strict application of the law relating to 
negligence, for, as the Lord Justice Clerk, in dealing with Aylands 
v. Fletcher (1), said, in Chalmers v. Dixon (2) "I think that culpa 
does lie at the root of the-matter.” 

Alderson B described negligence as “the omission to do some- 
thing which a reasonable man, guided upon those considerations 
which ordinarily regulate the conduct of human affairs, would do, 
or doing something which a prudent and reasonable man would 
not do”: Bith v. Birmingham Waterworks Co. (3). This is the 
definition of negligence most often quoted, but Bevenin his well 
known work on Negligence considers that, though as a description 
it is invaluable, the formula is too wide for a definition. Pollock, 
in his book on Torts, states with reference to this definition, that 
“we have always to remember, that negligence will not be a ground 
of legal liability unless the party whose conduct is in question is 
already in a situation that brings him under the duty of taking care.” 

In Heaven v. Pender (4), Brett M. R, laid down the following 
definition of negligence :—“Actionable negligence consists in the 
neglect of the use of ordinary care or skill towards a person to 
whom the defendant owes a duty of observing ordinary care and 
skill by which neglect the plaintiff, without contributory negligence 
on his part, has suffered injury to his person or property.” 

In Vaughan v. Zaf Vale Ry. Co. (5), Willes J. defined negli- 
gence as "The absence of care according to the circumstances ; 
and Bowen L. J., in 7homas v. Quartermaine (6), said that it was 


' (1) (1868) 37 L. [| Ez 161; L. R. 3H. l. 330 ; t9 L. T. 220." 
(a) (1876) 3 R. 461 (464). 
(3) (1855) 11 Ex. 781 (784). 
(4) (1883) 11 Q. B. D. 503 (507). 
(5) (1860) 5 H & N. 679 (688). 
(6) (1897) 18 Q. B. D. 683 C. A. (694). A 
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simply ‘‘neglect of some care which we are bound-by law to exercise 
towards somebody." ] 

These definitions bring into prominence the element of a duty 
which the defendant owes to another person. Who that person 
may be, is indicated by Lord Atkins in Donoghue v. Stevenson (1). 
“You must take reasonable care to avoid acts or omissions which 
you can reasonably foresee would be likely to injure your 
neighbour. Who, then, in law is my neighbour? The answer 
seems to be—persons who are so closely and directly affected by 
my act that I ought reasonably to have them in contemplation as 
being so affected when I am directing my mind to the acts or ornis- 
sions which are called in question." ` 

Professor Winfield in bis "Text-book on the Law of Tort" 
has expressed the essentials of negligence in the PLOTE 
words :— 

“Negligence as a tort isa breach of a legal duty to take care 


which results in damage undesired by the defendant to the plain- 


tif. Thus its ingredients are: (1) A legal duty on the part of 
A towards B to exercise care in such conduct of A as falls 
within the scope of duty. (2) Breach of duty. (3) Consequential 
damage to B.” 

In determining whether the first ingredient here mentioned is 
established in the present case, one has to ask whether the defen- 
dant, an occupier of premises adjoining a public thoroughfare, 
owed any duty to the plaintiff who was a passer-by thereon. In 


considering whether the second ingredient is present, one has to’ 


start with the fact that the plaintiff bas offered no evidence to show 
that the defendant had kept the banner on the roof of the premises 
in a manner which argued want of due care. It has accordingly 
to be seen whether want of such care may be inferred from the 
mere fact that the banner fell into the street, that is to say, whether 
the maxim res ipsa logwitur applies. 

After referring to the cates which illustrate this Ceu Pollock 
(Law of Torta, 14th Ed. at p. 418) says t— 


"Construing the principles affirmed in those TOM we: 


see that the proprietor of property abutting on & highway is under 


a positive duty to keep his property from being a cause of danger, 


to the public by reason of any defect either in structure, repair, 
or use and management, which reasonable care and akill ge guard 
against." 


(1) (1998) A. C. 55a (80). . - 


P 


Z^ 
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This learned author explains the maxim res íjsa loquitur as. OE 
exemplified in the decided cases in the following words: (p 4r5) 1945. 
"Where damage is dohe by the falling of objects into a highway Manindra Nath 
from & building, the modern rule is that the accident, in the Mukherjea 
absence of explanation, is of itself evidence of negligence. In Mathoradas Chattur- - 
other words the burden of proof is on the occupier of the building. ' ha bunj. 

If he cannot show the accident was due to some cause consistent  Kkundher, F. 
with the due repair and careful management of the structure, he is Ds 
liable." 

In Salmond's Law of Torts (gth Ed. at p. 470) the matter was 
stated in this general form :—''The rule that it is for the plaintiff 
to prove negligence, and not for the defendant to disprove it, is 
in some cases one of considerable hardship to the plaintiff; be- 
cause it may be that the true caüse of the accident lies solely with- 
in the knowledge of the defendant whb caused it. The plaintiff 
can prove the accident, but he cannot prove how it happened so 
as to show its origin in the negligence of the defendent. The 
hardship is avoided to a considerable extent by the rule res ipsa 
loquitur. There are many cases in which accident speaks for 
itself, so that it is sufficient for the plaintiff to prove the accident ` 
and nothing more. He is then entitled to have the case submitted 
to the Jury, and it is for the defendant, if he can, to persuade the 
Jury that the accident arose through no negligence of his." 

This maxim is really a rule of evidence relating to the burden 
of proof and may be compared with the provisions of section 106. 
of the Indian Evidence Act. 

To continue the quotation from Salmond :—“The maxim res 
ipsa loquitur applies whenever it is so improbable that such an 
accident would have -happened without the negligence of the 
defendant that a reasonable jury could find without further evidence 
that it was 80 caused...erssccssersees ‘jeeeeessesQn the other hand, if the 
defendant produces a reasonable explanation, equally consistent 
with negligence and no negligence the burden of proving the affirma- 
tive, that the defendant was negligent and that his negligence caused 
the accident, still remains with the plaintiff. © 

I would refer briefly in their historical sequence to the appitant 
cases which illustrate the maxim res ipsa Jogwitwr. 
` In Byrne v. Boadls (1), a barrel of flour fell from a window in 
the defendant's warehousé and knocked down and injured the 
plaintiff who was walking below 3long the public street. It was 


(1) (1863) a H & C. 722. 
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- held that this was enough to raise against the defendant a pre- 


sumption of negligence which it was for him to rebut, it being ithe 


duty of persons who keep barrels in a warehouse to see that they. 


do not roll out. Pollock C. B. said, (p. 727): “There are many 
accidents from which no presumption of negligence can arise, 


` but I think it would be wrong to lay down asa rule that in no 


case cana presumption of negligence arise from the fact of an 
accident.” 

In Scott v. London and St. Katherine’s Docks Co. (1), the plain- 
tiff was a Customs House Officer, who, while on his way from one 
part of the docks to another, was knocked down by some bags of 
sugar which fell on him froma crane which was lowering them 
from the defendant’s warehouse. Erle C. J. in the Court of 
Exchequer Chamber said: ‘Where the thing is shown to be 
under the management fo the defendant or his servants, and the 
accident is such as in the ordinary course of thing does not 
happen if those who have the management use proper care, it affords 
reasonable evidence, in the absence of explanation by the defen- 
dants, that the accident arose from want of care.” 

In Briggs v. Oliver (aya packing case belonging to the defen- 
dant which was insecurely propped against his ‘premises fell on 
the plaintiff. The majority of the Court, Pigott & Bramwell B 
held that these facts constituted evidence of the defendant's negli- 
gence. "Packing-cases carefully placed in a proper position do not 
naturally tumble down of their own accord ; and we have no right to 
assume that the fall of this packing-case was caused by the act of 
some one who was not the defendant's servant.” 

Kearney v. London, Brighton & South Coast Railway Co. (3) 
which was chronologically a later case than Aylands v. Fletcher (4) 
extended the principle of Byrae v. Boad/s (5) to the falling of a 
brick from the arch of a railway bridga in consequence of which 
& person walking on & highway spanned by the bridge received 
an injury. A train bad passed immediately before. There was 
no evidence as to the condition of the bridge and the brickwork, 
except that after the accident other bricks were found to have 
fallen out. The maxim rvs ipsa loquitur was held to apply. “The 
defendants were under the common | law liability to keep the 


(1) (1865) 3 H. & C. 596 ; 34 L. J. Ex. 220, 

(3) (1856) 4 H & C. 403; 35 L. J. Ex. 163. 

(3 (1871) LL R. 6 Q. B. 759; 40 L. J. Q. B. 285. 
(4) (1868) L. R. 3 H. L. 330. 

(5) (1963) s H & C. yaa. 
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bridge in safe condition for the public using the highway to pass 
under it.” The fact that a brick was loose and “fell out of the 


pier of the bridge without any assignable cause except the ' 


slight vibration caused by a passing train” afforded a prima fade 
presumption that the defendants had not used reasonable care and 
diligence to keep the bridge in safe repair. 

I come now to Rylands v. Fletcher (1) which, strictly speaking, 
is not an illustration of the mere principle of res ipsa loquitur, 
because the liability arising from that principle can be repelled by 
proof that the defendant was not negligent, whereas under the rule 
in Rylands v. Fletcher (1) it is no defence to say that the defendant 
took every possible precaution to prevent the escape of the injurious 
thing. The facts of the case are sufficiently stated in the head note 
of the report :— 

“A was the lessee of mines. B was the owner of a mill stand- 
ing on land adjoining that under which the mines were worked. 
B desired to construct a reservoir and employed competent per- 
sons, an engineer and a contractor, to construct it. A had worked 
his mines up to a spot where there were certain old passages of 
disused mines ; these passages were connected with vertical shafts 
which communicated with the land above and which had also been 
out of use for years, and were apparently filled with marl and earth 
of the surrounding land. No care was taken by the engineer or 
contractor to block up these shafts, and shortly after water had been 
introduced into the reservoir it broke through some of the shat, 
flowed through the old passages and flooded A’s mine: 

“Held, that A was entitled to recover damages from B in respect 
of this injury.” 

The Court of Exchequer had by a majority decided in favour of 
the defendant. The Court of Exchequer Chamber unanimously 
reversed this decision and held the defendant liable, and the House 
of Lords affirmed their decision, The judgment of the Court of 
Exchequer Chamber was delivered by Blackburn J. It was quoted 
with approval by Lord Chancellor Cairns in the House of Lords, 
and has become classical. Blackburn J. said :— 

“We think that the true rule of law is, that the person who for 
‘his own purposes brings on his lands, and collects and keeps there, 
anything likely to do mischief if jt escapes, must keep it in at his 
peril, and if he does not do so, is grima facie answerable for 
all the damage which is the natural consequence of its escape. He 
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ean excuse himself by showing that the escape was owing to the 
plaintiffs default; or perhaps that the escape was the conse- 
quence of vis major, or the act of God ; but as nothing of this sort 
exists here, it is unnecessary to inquire what excuse would be 
sufficient. oo. .sessesersseeee ,; and it seems but reasonable and just 
that the neighbour who has brought something on his own pro- 
perty (which was not naturally there), harmless to others so lóng 
as itis confined to his own property, but which he knows will be 
mischiewous if it gets on his neighbours, should be obliged to 
make good the damage which ensues if he does ‘not succeed in 
confining it to his own property. But for his act in bringing it 
there, no mischief could have accrued, and it seems but just that 
he should at his peril keep it there so that no mischief may 
accrue, or answer for the natural and anticipated consequences. 
And upon authonty this we think is established to be the law 
whether the things so brought be beasts or water, or filth, or 
stenches." 

I shall deal with the act of God or vis major later on, in its 
proper place, inthe sequence of the present argument, but here 
I would pause to call attention to the fact that Blackburn, J. 
expressly mentions it as a possible defence to the principle of liabi- 
lity which he was expounding. 

As has been elsewhere pointed out (see Pollock x4th Ed, P. sa) 
“act of God does not necessarily mean an operation of natural 
forces 80 violent and unexpected that no human foresight or skill 
could possibly have prevented its offects. It is enough that the . 
accident should be such as human foresight could not be reasona- 
bly expected to anticipate ; and whether it comes within. this 
description is a question of fact.” 

It is this element which distinguishes Nichols v. Marsland 
(1) cited on behalf of the defendant in the present case from 
Rylands v. Fletcher (2), and I will refer to it later when I come to 
deal with the alternative answer of -the defendant which is that the 
fall ofthe banner was due to a storm. 

At the moment F am considering. the first position. upon which 
the defence has taken its stand, which is that the facta of the 
present case take it completely out of the principle of Aylands ve 
Fisher (2), and also the rule expressed in the maxim res fsa 
logwitwr, so that the onus of proving negligence by affirmative 


() (879) L R. 10 Ex, 985; 46 L. J. Ex. 174. 
(a) (1863) L. R 3 H. L. 330. 


Voz. 86.] HIGH COURT, 


evidence of acts or omissions by the defendant showing want of due 
care lies on the plaintiff. 

I shall refer now to cases which illustrate the strict rule of 
liability enunciated in Aylasds v. Fletcher (1), and in some of which 
the maxim res ipsa Jogwifwr also has generally been applied. 

Before I do so, however, I will call attention. to what, I think 
are the essential features of the cases in which the rule of 
strict liability of which Ry/ands v. Flstcher (1) is a type has been 
applied. f 

They are expressed in the following words :— 

By Lord Moulton in Rickards v. Lothian (2) ; “It must be some 
special use bringing with it increased danger to others...... disse 

By Atkin L. J. in Belvedere Fish Guano Co. v. Rainham 
Chemical Works (3); ‘Where a person brings upon land of which 
he is in de facto possession for purposes of his business dangerous 
materials which would not naturally be upon the land, he is dnder 
an obligation to keep those materials under conoi so as not to 
cause mischief to his neighbours.” 

By Scott L. J. in Hak v. Jennings Bors. (4) ; “The fundamental 
rule of the principle is that the liability attaches because of the 
occupier of land bringing on to the land something which likely to 
cause damage if it escapes.” 

These observations cover the cases of articles potentially 
dangerous, that is to say, such as are likely to cause injury upon 
escaping, or while in the process of escaping, from their places of 
confinement. 

In Zarry v. Ashton (5), the defendant was the occupier of a house 
from which a lamp projeeted over the street, and he had employed 
a competent person who was not his servant to put it in repair. 


The lamp fell and injured the plaintiff. It was found as a fact. 


that there had been negligence on the contractors part, and that 
the lamp had fallen because of the decayed condition of the attach- 
ment of the lamp to its bracket, which had escaped notice. Lush 
and Quinn JJ. held that the defendant was liable on the ground that 
although he had employed an apparently competent person to repair 
the lamp, yet that did not excuse him from his duty to maintain 
` itina safe condition. This view is undoubtedly an application 


(1) (1868) L. R. 3 H. L. 330. 

(a) [1913] A. C. 263 (280) ; 8a L. J. P. C. 43 (J. C.) 
(3) [1920] 2 K. B. 487 (552). f 
(4) (1938) 1 All, E, R. 579. 

(9) (1876) 1 Q. B. D. 314 (320) ; 45 L. J. Q.:B. 260, 
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of the rule in Rylands v. Fistcher (1) In Beven -on Negligence 
(4th Ed. p 22) the case is cited as an illustration of the proposition 
that, if "the injury had arisen from an ordinary casualty of the 
highway, negligence in addition to accident would have to be 


. proved to affect the defendant with liability. So soon as it is 


clear that the accident is not one of those incident to the highway, 
the occurrence of it raises a of the defendant's 
default." 

This observation has to be borne in mind in connection with 
some of the cases cited by Mr. Mukerjee for the defendant which 
Bre cases in which injury had resulted from street accidents. 

In Attorney General v. Cory Brothers & Co. (a) a colliery com: 
pany had deposited colliery debris on a hillside under license from 
the owners of the land. After heavy rain a landslide occurred. 
As the evidence showed that the landslide was caused by the 
weight of the debris, the colliery company were found liable under 
the rule in Rylands v. Fletcher (1) for damage caused by the escapa 
of the debris. 

_ SAtfman v. Order of St. Jahn (a) was a caso in which the 


` Order of St John of Jerusalem had, on the occasion of 


a national holiday, erected à casualty tent in a public park 
where large crowds gathered. Outside the tent they had put 
up & flag pole which was insecurely kept in 'position by guy 
ropes. As the result of children, who could not be kept away, 
swinging from the ropes, the pole fell and injured the plaintiff. In 
holding that the defendants were liable to pay damages on the 
ground of negligence, Atkinson J. said :—"'I do not think it is 
necessary to decide it, but there is another ground upon which 
I think liability may well rest. I cannot myself see why this is 
not within the rule in Ay/amds v. Fletcher (1), The defendants 
erected something exceptional, something which would be easily caused 
to fall, and something which, if it fell, was likely to do mischief to 
others, for sf tt fell, it was certain to fall om land of which they twere 
notin occupation, and upon whith the public had a right to be.” 
The italics, which are mine, bring out points of close resemblance 
with the facts out of which the present action has arisen. i 
In Hale v. Jennings Bros. (4) the defendant had erected in a pub- 
lic amusement park an apparatus similar to a roundabout called a 


t 


ra 


(1) (1868) L. R- 3 H. L 390, 
(a) [1921] 1 A. C. Sar. 

(3) (1936) 1 Al. E. R. 557. 

(4) (1938) 1 ALL E, R. 579. 
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Chair-O-Plane, While this was in the process of rotation one 
of the chairs became detached and struck and injured the plaintiff 
who was the proprietor of a neighbouring shooting-gallery. In 
holding that the defendant was liable on the fundamental principle 
enunciated in Rylands v. Fletcher (1), the Court of appeal found 
that the chair-o-plane was an inherently dangerous thing in the 
sense that it was likely to cause damage if it escaped. 

Jones v. Pestionog ly Co. (2) was a case of damage caused by 
sparks from a railway engine. Blackburn J. in this case said :— 
"The general rule of common law is correctly given in Fletcher v. 
Kylands (1), that where a man brings or uses a thing of a dangerous 
nature on his own land he must keep it in at his peril; and is 
liable for the consequences if -escapes and does injury to his neigh- 
bour. Here the defendants were using a locomotive engine with 
no express parliamentary powers making lawful that use, and they 
are therefore at common law bound to keep the engine from 
doingjinjury, if the sparks escape and cause damage, the defen- 
dants are liable for the E QM though no actual negligence 
be shown on their part. 

This case was followed in Powell v. Fall (3) which was a case 
of damage caused by sparks ffom a traction engine. 

In North Western Utilities v. London Guarantes & Accident 
Co, (4), a public utility company was held liable for the destruc- 
tion of a building by a fire occasioned by the escape of gas from 
one of its pipes which had been fractured, although the fracture 
was caused by the operations of the city authority in constructing 
a sewer, It was stated in this case that the rule in Æylands v. 
Fletcher (1) was not limited to cases where the defendant had 
been carrying or accumulating the dangerous thing on his own 
land. 

I turn now to the cases cited by Mr. Mukerjes on behalf of 
the defendant in his endeavours to show that neither the maxim 
res ipsa. loquitur nor the rule in Rylands v. Fletcher (1) apply to the 
facts of the present case. i 

In Crisp v. Thomas (5) the plaintiff was a scholar ina voluntary 
school who wasinjured by the fall of a blackboard from its easel, and 


(1) (1868) L. R. 3 H. L. 330. 

(a) (1868) L. R. 3 Q. B. 733; 37 L ]. Q..B. ara. 

(3) (1880) 5 Q. B. D. 597 ; 49 L. J. Q. B. 438. 

(4) [1936] A. C. 109. 

(5) (1890) 63 L. T. 756. u 
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the action was for damages on the ground of negligence on the 
part of a girl who, deputising for a teacher, had put the blackboard 
on the easel. It was held that the mere fall of the blackboard was 

not evidence of negligence. Lord Esher M. R. said: “The 

application of the maxim res ipsa Joguitwr depends upon whether 

the judge in each particular case can see that the mere fact of a 
thing happening is more consistent with there having been negli- 

gence than not. The facts of the case here are not more consis- 

tent with negligence than with accident.” Lopes L. J. distinguished 

the case from that of Scott v. London & St. Katherine's Dosks- 
Co., (1) by saying that what happened in the latter case and other’ 
similar cases was more consistent with there having been negli- 

gence in some one than otherwise. Kay L. J. observed that there 

was no comparison between the case and .Seo/Zs case (r). “To 

say that every accident in a school is to be likened to that, and 

to say that there must be negligence whenever an accident 

happened, is a contention quite untenable. It is not a dangerous 

thing to use a blackboard.” 

The ratio decidendt of Crisp v. Thomas (2) in substance was 
that a blackboard is not & potentially dangerous article. The con- 
trast between the facts in Criss case (a) and those in Seorf’s case 
(1) being noted it remains only to call attention to certain admitted 
circumstances of the present case, such as the size, shaps and 
material of the thing called a banner, the proximity of the position 
which ithad occupied to the public street, and the height from 
which it fell. These circumstances make it impossible for me to 
hold that Cris? v. Thomas (2) has any application here. 

Hammash v. White (3), is a case which has been illuminatingly 
discussed in varlous passages in Beven on Negligence, and I do 
not think I.can do better than to quote what that learned and | 
distinguished commentator says about this case :—"'Defendant 
in order to try a horse which he had bought at Tatteraoll’s the day 
before was riding it in Finsbury Circus at a slow pace. The horse 
was restless and the defendant held the reins tightly, omitting 
nothing to avoid an accident. The horse, however, swarved 
onto the pavement, where the deceased was walking, knocking 
him down, and injured him fatally. An action was brought under 
Lord Campbell’s Act, The Court thought the facts did not disclose ' 
any cause of action...... seen ‘Iam of opinion’, said Erle, C. J. 


(1) (186s) 3H & C. 596 ; 34 L. J. Ex. 220. 
(a) (1890) 63 L. T.756. 
(3) (1862) 142 E. R. 926 ; 11 C. B. (N, S.) 588 1 31 L. J. C. P. 129. 
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‘hat a man is notto be ‘charged with want of caution because 
he buys a horse without having had any previous experience of him: 
There must be horses without number ridden every day in 
London of whom the riders know nothing. A variety of circum- 
stances will cause a horse to become restive. The mere fact of 
restiveness is not even prima facie evidence of negligence.’ - 

The witness who deposed to the fact of the defendant being on 
the footpath, also deposed to the fact that he was there unwillingly, 
and thus displaced the presumption of negligence that his evidence 
had raised. The only question was as to the effect of restiveness 
in a horse unaccompanied by any other fact implying negligence. 
The decision of the Court in effect was, that the use of horses for 
riding and driving being recognised, and certain places being 
proper for them to be used in, while their natural disposition is 
uncertain, those who ride them do not guarantee against the effects 
of the waywardness of their dispositions. A doubt has been 
suggested whether Finsbury Circus was a proper place ‘to try a 
horse in. Though it was not contested so to bein the year 186a, 
the point might be disputed to-day. In another passage Beven 
distinguishes Hammack v. White (1) (rom Byrns v. Boadle (a), by 
pointing out that in the one case the cause of injary was animate 
and in the other inanimate. “A man who has barrels on his 
premises is bound to put them in such a position that they will not 
fall out on the highway ; if they do, as they have no power of 
motion in themselves, the very fact of movement argues negligence. 


A man who has a horse is also bound to take care that he does not’ 


do damage; but sincé the horse hds a power of motion of his own 
which it is not necessary for the owner in all cases to provide 
against his exerting, an accident caused by the erércise of this 
power does not necessarily argue want of care in the owner 3 for 
the motion of a horse may arise from his own unforeseen impulse, 
in which case the owner is not liable > thus, while in the case ofa 
barrel it is enough to show that it moved from its position and 
caused the injury, in the case of a horse mere unexplained move- 
ment will not warrant the game conclusion. ’ 

The passages I have quoted make it sufficiently plain that 
different considerations arise, and the principles of liability are 
-not the same when a horse is.ridden through a thoroughfare, ` 
and when a large advertising device falls from a ‘sky-sign into’ the 
public roadway. es ee eee ee 

(1) (1862) 143 E. Ri 926 ; 11 C. B. (N. S.) 588 ; 31 Le Jv C. P. 129. 

(a) (1863) a H. & C, 722; 33 L J. Ex. 13. 
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Holmes v. Afather (1) was another case of injury resulting from 
equine vagaries. A groom was driving his master, the defendant, 
ina carriage drawn by a pair of his masters horses, when the 
animals bolted, and in spite of the best endeavours of the groom 
to bring them under control, they knocked down and injured the 
plaintiff. It was held ‘that the action was not maintainable. 
Bramwell B. said :—“ If I am being run away with, and I sit quiet 
and let the horses run, wherever they think fit, clearly I am not 
liable, because it is they, and not I, who guide them, but ifI 
unfortunately do my best to avoid injury to myself and other 
persons, then it may be said that is my act of guiding them that 
brings them to the place where the accident happens: Surely it is 
impossible.” Cleasby B. said :—"I sum up all in these words : In my 
opinion the horses were not driven there by the defendant's servant, 
but they went there in spite of him, so far as he directed them 
at al]. ” e 

In my Judgment Holmes v. Mather (1) may be distinguished in 
the same way as that indicated in the case of Hammack v. 
White (a). : 

In Holmes v. Mather (1), Bramwell B. made the following 
observation: “For the convenience of mankind in carrying on 
the affairs of life, people as they go along the roads must expect, 
or put up with such mischief as reasonable care cannot avoid. " 
This was said with reference to mischief incidental to the ordinary 
traffic on a highway. Reference has been made above to Beven’s 
comment on Tarry v. Ashton (3) This author has further 
remarked (Beven on Negligence, 4th Edition, Page 138): “The 
maxim res ipsa loquitur does not apply to an accident on a highway. 
Those who go on & highway or have their property adjacent and 
sustain personal hurt thera or damage to their property lying. 
beside it can only show a right to recover by affirmative evidence 
of fault in the person doing the damage. The fact of an accident 
raises no presumption. A man crossing the road is knocked down 
bya cart, Merely to prove this shows no cause of action. The 
plaintiff must go further and specify some breach of duty on the 
pert of the defendant ; the cart was driven too fast, or was on the 
wrong side of the road, or swerved,or was not properly constructed, 
or was overloaded—hence the accident : some fact imputing blame 
as the causo of the accident. It is as much the duty of foot- ' 


(2) (1875) L. R. 10 Ex, 961 ; 44 L. J. Ex. 176. 
(2) (1862) 142 E. R. 926 ; 11 C. B. (N. S.) $88 ; 31 LJ. C. P. 129. 
(3) (1876) 1 Q. B. D. 314 (330) ; 45 L. J. Q. B. 260. 
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passengers attempting to cross a street or road to look out for 
passing vehicles as it is the duty of drivers to see that they do not 
run over foot-passengers." See in this connection Cotton v. Wood 
(1) per Erle C. J. Í 

Wing v. London Gemeral Omnibus Company (a) was a case 
arising out of an injury’ sustained by a passenger in a motor 


omnibus which had skidded on a greasy roadway and struck a lamp- 


post. There was no evidence of negligence on the part of any 
servant of the defendants in control of the vehicle or of any fault in 
its construction. The case was conducted on the assumption that, 


when a road isina slippery condition, a motor omnibus has a: 


tendency to skid, and it was this circumstance which afforded. the 
basis for the decision of the Court that the defendants were not 
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liable. Vaughan Williams L. J. said: “I do not think that an - 


accident resulting from the tendency of motor omnibuses, however 
well constructed and designed, to skid is any evidence of negli- 
gence or nuisance." Fletcher Moulton L. J. (pp.663 & 664) 
observed :—"Without attempting to lay down any exhaustive 
classification of the cases in which the principle of ses ipsa loguitur 
applies, it may generally bs said that the principle only applies 
when the direct cause of the accident, and so much of the surroun- 
ding circumstances as was essential to its occurrence, were within 
the sole control and management of the defendants, or their ser- 
vants, so that it is not unfair to attribute to thema prima facie 
responsibility for what happened. An accident in the case of 
traffic on a highway isin marked contrast to sucha condition of 
things. Every vehicle has to adopt its own behaviour to the 
behaviour of other persons using the road, and over their actions 
those in charge of the vehicle have no control" At p. 666 there 
is the following passage in the judgment of Fletcher Moulton L. 
J. :—"No witness was called to prove either that this particular 
motor oninibus was or that motor omnibuses generally were 


unmanageable, or dangerous to such an extent as to constitute a: 


nuisance in the eye of the law, orto call into play the doctrine of 
Rylands v. Flefcker (3).” 

What has been said is, I think, sufficient to dispose of any 
supposed similarity between the present type of case and cases 
which are concerned with accidents ocourring in course of traffic 
moving in the streets. 


(1) 1860) 8 C. B. (N. S.) 568 (571) ; 29 L. J, C. P. 333. 
(a) [1909] a K. B. 65a, 
(B) (1868) L. R. 3 H. L. 330. 
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As regards the remaining cases on which Mr. Mukerjee has 
relied in support of his argument that neither the rule in Rylands 
v. Fletcher (1) nor the doctrine res ipsa loquitur- apply, the distinc- 
tion between those cases and a case like the present, which arises 
out of the escape from the defendant’s premises of a potentially 
dangerous thing brought there by the defendant himself, should 
be reasonably apparent from a brief statement of the facts of the 
cases relied upon, and a bare indication of what the decision in 
each instance really amounted to. 

Stanley v. Powell (2) was a casa illustrative of what his been 
called ‘inevitable accident’. The defendant, who was one of a 
shooting party, fired at a pheasant. One of the pollets from his 
gun glanced off the bough of a tree, which was between him and 
the bird and not in line with the plaintiff, and the pellet accident- 
ally wounded the plaintiff, who was engaged in carrying cartridges 


and game for the party. The jury found that the defendant was 


not guilty of any negligence in firing as he did, and Denman J. 
held that the defendant was not liable for negligence because there 
was none, nor for trespass to the person because the harm was 
accidental in the sense that there was no neglect or want of due 
caution on the defendant’s part. 


It is interesting to note that Beven (4th Ed. p. 710) has made 
the following comment upon this decision: “If, then, the rea- 
soning of Denman J., in Stanley v. Powell (a) is correct, it is mani- 
fest that the contention of the present chapter is wrong, and that 
in effect the law of England is that a man must in all circumstances 
be on the alert to avoid receiving injury and cannot, upless in 
exceptional cases, throw the risk of acting on him doing the act: 
That the law of England is not so must be apparent to “every 
student of the judgment of Blackburn J., in Fletcher v. Rylands (1)." 

Inevitable accident, according to Pollock, (Law of Torts, 14th 
Eg. p. 107), means an accident ‘not avoidable by “any such precau- 


tions as a reasohable man, doing such an act then and there, could 
be expected to take.” 


In .Fa:dem v. Hartourt-Rivingion (3), Lord Dunedin said -. 


“People must guard against reasonable probabilities, but they are 
not bound to guard against fantastic possibilities.” It is plain 


(1) (1868 L. R. 3H. L. 330. 3 
-(3 [1891] 1 Q B. D. 86; Go L. ]. Q. B. shu 
. G) (1932) 146 L. T. 391. , 


EN 


Vor. 8o.] HIGH COURT. 


facts of that case which were of a most unusual kind. The head 
note of the report is in these terms :— 

“The, defendant parked his saloon car in a street with its back 
against the pavement. The car was left shut with a dog inside it. 
There was no evidence that the dog had a vicious propensity. 
When the plaintiff, who had parked his car near the defendant’s 

-car, was walking past the defendant’s car the dog, which had been 
barking and jumping about the car, jumped up against the window 
in the rear of the defendant’s car, smashing a panel, whereby a 
glass splinter flew out and entered the plaintiffs eye, with the 
result that the plaintiff lost his eye. In an action for damages for 
personal injuries : 

Held, that the danger of a piece of glass being knocked bya 
dog out of a small window at the back of the car, and of a splinter 
of glass hitting a passer-by on the pavement, was such an unlooked 
for event that no reasonable man could say that a person ought 
to be convicted of negligence for not taking any precautions against 

it. n 

In the House of Lords, Lord Dunedin referred to Rylands v. 
Fletcher (1) as having no bearing on the facts. “Rylands v. Fletcher 
(1) dealt with the duty cast upon a person who put on his land some- 
thing which was dangerous if itescaped to the land of another, to keep 
the thing on his own land at his own peril, and, if :t escaped, then 
he was answerable for the consequences, whether the escape was 
due to negligence or not ; but there is nothing that is parallel to 
that circumstance in this case." — 

- In omes v. London County Council (2), the headnote of the report 
is sufficient to indicate how obviously that case is distinguishable :— 
“The infant plaintiff, who was 17 years of age and was an unem- 


ployed person undergoing a compulsory course of instruction at 
a county council instruction centre, was ordered by the councils. 


instructor, a man of experience, to take part in an organised game 
called “riders and horses", in which one boy mounted the back of 
another and endeavoured to bring to the ground the foot of the 
boy who was acting as "rider" in an opposing pair. During the 


` game the infant plaintiff, who was taking the part of a “horse”, 


fellon the wooden floor and seriously injured his arm. In an 
action against the Council for negligence, on the ground that the 
game was so dangerous in itself thatto order a boy to play it 
amounted to negligence, the evidence of the instructor was 


(1) (1868) L. R. 3 H. L. 330, 
(a) (1932) 48 T. L. R. 577. 
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that for ao years he had seen the game played without serious 
&ccident. 


Held, that there was no evidence of T-nsgenes and therefore 


the action failed." 

Serutton L. J. thought there could hardly be any physical 
exercise in which an accident might not happen, and to say 
that physical exercises were dangerous because an accident might 
happen at some time seemed to go beyond what a jury could 
reasonably find. 

Donoghue v. Stevenson (1) was a case which does not in any view 
help the defendant. The plaintiff in that case had suffered ill 
effects from drinking ginger beer from a sealed bottle which con- 
tained the decomposed remains of a snail The manufacturer of 
the beverage was held to be under & legal duty to the ultimate 


purchaser or consumer to take reasonable care that the article was 


free from defect likely to cause injury to health. 

In Cutler v. United Dairies Ltd. (2) the defendant servant while 
endeavouring to secure his employers’ horse which was displaying 
restiveness in a field, cried out for help, whereupon the plaintiff 
went over an interyening hedge and attempted to hold the animal, 
which reared and threw him to the ground thereby injuring him. 
The horse had been employed to draw the defendants’ milk van, 
and there being evidence that it had bolted om two previous occa- 
sions, the jury found that the defendants were negligent in employ- 
ing that particular horse to: draw their van. It was held that the 
defendants’ negligence, if any, could not be said to be the cause of 
the accident, inasmuch as there was a sovms adus interoeatens— 
namely the plaintiff's attempt to hold the horse, which he must 
have known was attended with risk, and therefore that the princi 


ple of ovlsati non fit injuria applied and precluded the plaintif. 


from recovering. - Scrutton L. J. observed: “If a horse bolts in 
& highway and bystander tries to stop it- and is injured, the 
owner oH the horse is under no legal Eu to the injured 


. person.” 


The circumstances- of fact and the sinana of law involved 
in Cutler v. United datei (a) render that case PARE inapplicable 
here. d 

In Noble v. Harrison ni) the facts were as follows :—A branch 
of tree growing on the defendant's land and overhanging a highway 


(1) [193a] A. C. 562. 
(a) [1933] a K. B. 297: 
(3) [1:925] a K, B. 332. 
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broke and damaged the plaintiff's vehicle which was passing there- Civita 
on. It was found asa fact that- neither the defendant nor his 1945. 
servants knew that the branch was dangerous, and that the fráC- Manindra Nath 
ture was due to a latent defect not discoverable by any reasonably boars 


careful inspection. It was held that the defendant was not liable Mathoradas Chattur- 
inasmuch as he had not created the danger and had no knowledge, bhaj. 
actual or imputed, of its existence, : Rkundkar, F. 


The precise scope of this decision and ita real ratio are brought 
out in a passage in the Judgment of Rowlat J. in which the cases 
of Rylands v. Fletcher (1) and Tarry v. Ashton (2) nre referred to 
and distinguished: “There remains oue other question—namely, 
whether, inasmuch as the tree in fact overhung the road, the defer- 
dant was not underan absolute obligation to support it The 
point is suggested by the judgments of Lush and Quain JJ. in 
Tarry v. Ashton (a). In that case lamp attached to the defen- 
dant’s premises overhung the highway, and it was held by the two 
learned judges referred to that he was bound to’ prevent it falling 
at his peril. The reasoning proceeds really upon the same lines 
as that in. Æylands v. Fistcher (1), and I think, fails to apply to 
this case on the same grounds. It may be that where a heavy 
object is suspended over a highway, and must fall into it unless 
supported by artificial means which can only kept in order by the 
person in possession of the premises, such person is bound abso- 
lutely to maintaip the attachments. But a branch of a‘ tree is not 
kept from falling by artificial attachments to be maintained by 
man, but by the natural processes which develop ths tree, and it 
is only when accident or decay interferes that humen intervention 
is required. I see no ground for holding that the owner is to 
become an insurer of nature; or that the default is -o be imputed 
to him until it appears, dr would appear upon proper inspection, : 
that nature can no longer be relied upon.” 

' Neble v. Harrison (3) was followed in a very recent case 
Cunliffe v. Banks (4), in which a motor cyclist ran into a tree 
which had been growing upon the defendant’s estate and had, 
owing to its diseased condition, fallen across the highway. Both 
cases are distinguishable in the same way. In the present case, 
it searcely needs to be stated that the immediate cause of the ‘fall 


(1) (1868) L. R. 3 H. L. 330. 

(a) (1876) 1 Q. B. D. 314 (330); 45 L. J. Q. B. 260. 

(3) [1926] 2 K. B. 332, 

(4) (1945) 1 All. E. R. 459. x 
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of the banner was the failure of an artificial attachment for which 
the defendant’s servants were responsible, to wit a rope, and 
there can be no question here of any latent defect in any thing 
natural or artificial, which was not discoverable d careful ins- 
pection. 


In Simons v. Winslade (1) the plaintiff a customer of a public 
house, while going through the yard slipped on some vomit, and 
fulling, sustained injuries. The yard had been inspected by the 
defendant who was the proprietor of the establishment a few hours 
previously and it was then in good order. It was held that the 
detendent was not liable. 


As regards the maxim res ipsa loguitur itis to be noted diat 
the plaintif gave evidence only of the circumstances in which 
he fell, and that the defendant did in fact testify that he had 


inspected the yard prior to the occurrence. As regards the rule 


in Æylands v. Fletcher (2), that question did not arise, as 
is apparent fiom the grounds on which the decision was 
based. Greer L. J., in delivering the judgment of the Court of 
Appeal said :—The duty of an ‘invitor’ towards his ‘invites’ was 
expressed in Zmdermawr v, Dames (3) as follows: "The ‘invitee’ 
was entitled to the exercise of reasonable care by the occupier to 


prevent damage from unysual danger of which the occupier knew 


Qr ought to have known.” We think that there was no evidence 
which enabled the court to say that the dange! to which the 
plaintiff was put was one of which the defendant either knew or 
ought to have known. He could only have known of it by 
keeping a man constantly in the yard of the licensed premises to 
warn him when any filth was deposited in the yard. ‘hat would 
be to place on the defendant as an ‘invitor a greater duty than he 
owed to the plaintiff as an ‘invitee’ ". 


It is very clear that this case is an illustration of quite another 


principle from that underlying Rylands v. Fletcher (2). It relates 
to the duty of care which the occupier of premises owes to persons 
whom he invites into those premises. As Professor Winfield 
says (Text Book of the Law of Tort. and Ed.p.610) "It 


falis short of strict liability of the kind set "p in. Rylands vy. 


Fletcher (a). ? 


» 


(1) (1978) 159 L, T. 408. 
(2) (868) 3 H. L. 330. ' : 
(3) (1866) 9 L. T. Rep. 486; L. R. 1 C. P. 274 (987) ; 35 L. J- C. P. 184. 
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Read v. Lyons (1) was a very recent decision of the Court of 
Appeal on which strong reliance was placed by Mr. Mukerji The 
rélevant facts are stated in the judgment of du Parcg L. J. (P. 118): 
“ The appellants in this action were in occupation of a factory at 
which high explosive shells were made. They managed the factory 
and controlled the manufacture of the shells, They admit that 
high explosive shells are ‘dangerous things.’ The respondent 
worked in the factory, though not asa servant of the appellants, 
and while she was there her position was that of an invitee. Onan 
occasion when shé was present in the factory a shell exploded, 

whereby she suffered injuries. No negligence on the part of the 
` appellants was proved, or alleged. Itis consistent with the case 
pleaded, and with the evidence, that they took the utmost care for 
the respondent's safety. There is no doubt that they were carrying 
ona lawful business. " It was held that the appellants were not 
liable for damages. On behalf of the respondent it bad been argued 
that the principle of Rylands v. Fletcher (2) appliec because that 
principle was not escape fromthe defendants land, but escape 
from the defendant's control, so that there would be liability in the 
case of injury resulting from non-natural user of fhe land. Asa 
formulation of the essential principle of liability underlying Rylands 
v. Fletcher (a) and other cases of that type, this argument did not 
find favour with the Court. Mackinnon L. J. (at P. 117) said with 
reference to the judgment of Blackburn, J. in Ay/amds v. Fletcher 
(2): “ There can be, in my opinion, no doubt that that doctrine, 
as so enunciated, was limited to the operation of the course of 
danger brought by a plaintiff upon his land, if it caused damage 
outside the limits of his land to the person or property of a 
neighbour.” Referring to Ponting v. Noakes (3), du Parcq L. J. 
pointed out (at P. 119) that in that case the Court showed no 
disposition to extend the rule in Ay/amds v. Fletcher (3) to cover 
dangerous things which had not escaped from the defendant's land. 
* There is no instance recorded in the reports of any challenge, 
either successful or unsuccessful, to the interpretatian put upon the 
rule in Ponting v. Noakes (3) until, as recently as 1936, that interpre- 
-tation was reaffirmed and adopted by Lewis, J. in Howard v. Furness 
Houlder Lid. (4) Du Pareq L.J. also observed (at P. 118) :— 
“ There can be no doubt that a manufacturer of explosives, which 
he knows to be dangerous, is under a duty to take a high degree of 
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care, but I had supposed it to be well settled that, ifhe fulfilled 
that duty, he would not be liable to any person using his premises 
for the consequences of an accidental explosion.” Scott L. J. 
summed up his conclusions in the following words, which express 
the gist of the decision in the c2se:—''In the result I hold that 
the particular doctrine of strict liability laid down in Æylands v. 
Fieicher (1) bas no application to accidents incidental to the process 
of manufacture occurring to persons present on tbe premises, 
whether as servants or as invitees or licensees, ” 

The quotations which I have set out from the judgment should: 
suffice to indicate certain important limits to the Rylands v. 
Fletcher (1) rule which the case of Read v. Lyons (2) has brought 
out. Atthe same time the words quoted serve also to underline 
those divergences in the circumstances which render the decision 
in Read v. Lyons (2) inapplicable to tbe present case. The plaintiff 
here was not an invitee and was not on the defendant's premises at 
all, the accident did not occur in any process of manufacture, and 
the article which caused the injury to the plaintiff, being potentially 
dangerous, had beenbr ought by the defendant on to his premises, 
and had escaped therefrom. 

_That the principle of Aylands v. Fletcher (1) is not to be unduly 
attenuated in consequence of the decision in ead v. Lyons (a), is 
clear from the variety of the circumstances in which the principle 
has been successfully invoked. It has for instance been applied to 
the bursting of hydraulic mains. In Charing Cross Electricity 
Supply Company v. Hydraulic Power Company (3) the plaintiff 
company’s underground electric cables were damaged by water 
escaping from the mains of the defendant company which they had 
laid under the streets, and which had burst. It was held that in 
the absence of statutory authorisation the defendants were liable 
notwithstanding that they had been guilty of no negligence, 

Hatfield v. Glasgow (4) was cited by Mr. Mukerji as an instance 
of circumstances which do not attract the maxim res ipsa loquitur. 
This was a case of a collision between ships at sea, and I do not 
see how it can have any application. ] 

Two Indian cases were cited on behalfof the defendant which . 
arose out of damage caused by water escaping from its confines on. 
the defendants’ lands and causing damage to the property of the 


(1) (1868 3 H. L. 330. 
(a) [1943] 1 AIL E. R 106, 

(9) [1914] 3 K. B. 772. 

(4) (1915) 84 L. J. (H. L.) 161. 
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plaintiffs, Inthe Madras Raikvay Company v. Ths Zamindar of 
Carvatsnagarum (1), a xemindar was held by the Privy Council not 
to be liable for damage caused by the overflow, due to an extra- 
ordinary flood, of water from tanks which it was his duty to main 

tain on his zemindary as part of a system of irrigation recognised 
by law and custom as essential to the welfare of the people. Their 
Lordships distinguished Rylands v. Fletcher (2) on the ground that 
the zemindar was charged under the Indian law with the duty of 
maintaining the tanks in question for the benefit of large numbers 
of people, and that his rights and liabilities were analogous to those 
of persons or corporations upon whom statutory pcwers hed been 
conferred and statutory duties imposed. The Right Hon’ble Sir 
Robert Collier, delivering the judgment of the Judicial Committee, 
quoted the following words of Chief Justice Cockburn in Vawgkan 
v. Taf Vale Railway Company (3), " Where the Legislature has 
sanctioned and authorized the use of & particular thing, and itis 
used for the purpose for which it was authorized, and every pie 
caution has been observed to prevent injury, the sanction of the 
Legislature carries with it this consequence, that if damages result 
fiom the use of such a thing independently of negligence, the person 
using it is not responsible. " Regarding Rylands v. Hetcher (a) their 

Lordships said (page 385) :—" In that case the defendants for their 

own purposes brought upon their land and there accumulated & 
large quantity of water by what is termed by Lord Cairns ‘a non- 

natural use’ of their land. They were under no obl:gation, public 

or private, to make or maintain the reservoir ; no rights in it had 
been acquired by other persons ; and they could have removed it 
if they had thought fiL " In my opinion these observations apply 

with equal force to the displaying by the defendant in the present 

case, of the advertising banner on the roof of his Cinema 
house. 


The other Indian case upon which Mr. Mukerji relied, Ram 
Lal Singh v. Lill Dhary Muhton (4), was one in which the prin 
ciple laid down by the Privy Council in the Madras Ratiway 
Company's case (1) was applied. In this case Ainslie, J. observed as 
-follows :—" Now, the law as laid down in English text-books is, no 
doubt, a very useful guide ; but it must not be taken to override 


(1) (1874) L. R. 1 L A. 364 ; 14 B. L R. 209. 
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the customs of this country, customs arising from the 
extreme necessity of preserving water and thereby preserving the 
means of cultivating large tracts of land which would otherwise be 
waste.” This case also involved the defence of act of God or 
vis major with which I shall presently deal. 

* A careful consideration of the cases discussed above bas satis- 
fied me that the maxim res ipsa loquitur applies to the facts relative 
to the occurrence in the present case. The plaintiff's version of 
those facts, supported as itis by the evidence of Raj Deo Ojha, 
Ram Laish Singh, and Savajit Singh who are independent and, in 
my opinion, truthful witnesses must be accepted as a correct state- 
ment of the circumstances under which the plaintiff received his 
injury, and the suggestion that he was struck by an article or articles 
described as ‘shades’ which fell from the roof of a’ neighbouring 
building at the same time a3 did the banner, must be dismissed as 
a theory which has no foundation and is opposed to the evidence. 
*This conclusion casts the burden of proving exercise of due care 
on the defendant. Evidence to rebut the presumption of negligence 
has been given on his behalf, but Iam not impressed by it. It is 
however unnecessary at the moment to discuss its inherent infir- 
mities, or to go to the length of saying, at this stage, that what was 
stated by the defendant's manager, Basu Mullick, regarding the 
precautions which he took to see that the banner was properly 
fastened to the frame of the sky-sign was materially untrue. I shall 
refer to this aspect of the matter later. This, in my judgment, isa 
case in which the indisputable facts, attract the rule in Aylands v. 
Fletcher (1), and that being so, the defendant is called upon to 
answer his liability forthe injury caused to the plaintiff by the 
falling banner not by merely showing that due care was exercised, 
but in one of the modes which alone constitute a defence to liability 
in cases of the Aylands v. Fletcher (1) type. One of these is the 
defence of act of God or vis major, and the defendant has in fact 
raised it by contending that the fall of the banner was caused by a 
storm of unusual severity. The evidence adduced in support of 
this contention will have to be examined for the purpose of seeing 
whether it proves that such a storm took place as would amount. 
to act of God or ois major as that concept has been understood in 
the Law of Torts. Therefore before approaching the evidence 
regarding the weather which prevailed at the time when the banner 
fell, it will be necessary first to consider the cases in which act of 
God or vis major has been discussed. 

(1) (1868) 3 H, L. 330. 
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Professor Winfield, foMowing Pollock, has defined act of God as 
"anoperation of natural forces so unexpected that no human 
foresight or skill could reasonably be expected to'anticipate it. ” 

In Greenock Corporation v. Caledonian Railway (1), Lord 
Parker said: “ Rylands v. Fletcher (a) saved the question 
whether the act of God might not have afforded a defence, 
and this question, was answered in the affirmative in MWéthols v. 
Marsland (3), in which the act of God' bad been established by 
the finding of the jury, though Ihave some doubt whether that 
finding was correct. ” 


Mr. Mukerji has relied strongly upon Nichols v. Marsland (3) 
in support of his contention that the state of the weather at the 
time when the banner fell was not stormy that the defendant may 
plead act of God as an answer to the plaintiffs claim. The facts of 
that case were as follows: There were some artificial lakes on the 
defemdant's land which had been formed by damming up a stream. 
Owing to an extraordinary rainfall, greater and more violent than any 
the witnesses could remember, the stream and the Ickes burst their 
banks and the water inundated the plaintiffs land and carried away 
some county bridges. The plaintiff, wbo sued on behalf of the 
county, contended that the defendant was liable on the principle of 
Rylaxds v. Fletcher (2), but the Court of Exchequer Chamber 
decided that the defendant could not be held liable for an 
extraordinary act of nature which could not >e reasonably 
anticipated. 


With reference to the view taken of act of Gad in Nichols v. 
Marsland (3), Fry, J. said, in Witro-Phosphate Company v. London 
& St. Katherine Dock Company (4): “In order that the pheno- 
menon should fall within that rule, it is not in my opinion necessary 
that it should be unique, that it should happen for the first time ; it 
is enough that it is extraordinary, and such as could not reasonably 
be anticipated. That appears to me to be the view which has been 
taken in all the cases, and notably by Lord Justice Mellish in the 
recent case of Nichols v. Marsland (3)." This statement was 
assented to by Lord Coleridge, C ja, in Dixon v. The Metropolitan 
Board of Works (5). 


(1) [1917] A. C. 556 (581). 

(2) (1868) 3 H. L. 330. 

(3) (1875-1876) L. R. 10 Ex. 255 ; 46 L., J. Ex. 174. 
(4) 878) 9 Cb. D. 503 (516). 

(5) (1821) 7 Q. B. D. 418 (42°, 422.) 
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Nichols v. Marsland (1) was distinguished in Greenock Corpora 


. tion v. Caledonian Raihoay (2). Professor Winfield has dealt with 


this matter in a short compass at page 53 of his Text-Book of the 
Law of Tort (and Edition) :—" The principle underlying Nichols v. 
Marslasd (1) ia unquestioned, but the decision itself has aroused 
adverse criticism in later cases, notably in Greenock Corporation v. 
Caledonian Railway (2). The corporation, in laying out a park, 
constructed a concrete paddling.pool for children in the bed ofa 
stream and thereby altered its course and obstructed its natural 
flow. Owing to rainfall of extraordinary violence, the stream over- 
flowed at the pond ard a great volume of water, which would have 
been safely carried cff by the stream, in its natural course, poured 
down a street and flooded the property of the railway company. 
It was held by the House of Lords that this was not damnum fatale 
(the equivalent in Scot’s law of the ‘act of God’) and that the 
Corporation was liable. Some of the noble and learned Lords cast 
doubt upon the finding of ~ facts by the jury in Nichols v. Marsland 
(1).” In the Greenock Cortorntion case(2) Lord Finlay observed :— 
* Tt is true that the flood wae of extraordinary violence, dt flood of 
extraordinary violence must be anticipated as likely to tala place from 
time to time :” and on this point Lord Dunedin said: “The 
appellants argue that...... ...... if they can show that this rainfall was 
much in excess of what had been previously observed in Greenock 
that is enough. I do not think that you can rightly confine 
your view to Greenock alone. No one cas say that such rairfall 
was unprecedented in Scotland ; and I think the appellants were 
bound to consider that some day Greenock might be subjected 
to the same rainfall as other places in Scotland had been 
subjected to. ” . : (* 

The italics are mine. "They serve to remind ohe of the fact that, 
in the present case, the incident happened during the monsoon, a 
geason in which stormy weather is not unusual and storms of con- 
siderable severity are by no means unprecedented. Whether the 
climatic disturbances of the 5th July 1943 amounted to a severe 
storm at all is a question of fact which I shall deal with later upon 
the evidence. . 

Ths Great Western Railway of Canada y Braid and Ths Great 


Western Kailway of Canada v. Fawcett (3), were two appeals fiom ' 


Canada which were heard together by the Privy Council They 


(1) (1875-1876) L. R. 10 Ex. 255 ; 45 L. J. Ex. 174. 
(a) [1917] A. C. 556. 
(3) (1863, 1 Moo. P, C, C. N. S.) 101. 
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arose out of two suits for damages for deaths occasioned by a.rail- 
way accident which was caused by the collapse of an embankment. 
The case was earlier than Ay/ands v. Fletcher (1) and it is interest- 
ing to note that two of the matters which it involved ere the prin- 
ciple of the maxim res ipsa loquitur, and the defence taken on 
behalf of the railway company, tbat the collapse of the embank- 
ment was due toa storm of such an extraordinary nature that no 
experience could have anticipated its occurrence, Lord Chelms- 
ford delivering the judgment of the Judicial Committee, said 
regarding the former matter (at page 116) :—‘ There can be no 
doubt that when an injury is alleged to have arisen from the 
improper construction of a railway, the fact of its having given 
way will amount to prima facie evidence of its insufficiency, and 
this evidence may become conclusive from the absence of any proof 
onthe partof the company to rebut it.” Regarding the second 
matter, His Lordship said (at page ,20):—' Their Lordships, 
without atlempting to lay down any general rule upon the subject, 
which would probably be found to be impracticable, think it 
sufficient for the purposes of their judgment in thesé cases to say 
that the Railway Company ought to have constructed their works 
in such a manner as to be capable of resisting all ths violence of 
weather which in the climate of Canada might be expected, though 
perhaps rarely, to occur.” His Lordship referred to what the 
witnesses had said in describing the storm, and then went on 
to make the following comment (page 121):—‘ In the whole of 
this evidence there is nothing more proved than that the night was 
one of unusual severity, but there is no proof that nothing similar 
had been experienced before, nor is there anything to lead toa 
conclusion that it was at all improbable that such a storm might at 
any time.occur.” His Lordship after referring to the report of 
the Company's engineer, said (page 122) :—'' Whatever his meaning 
may be, it is evident that the embankment was in suificiently provi- 
ded with means of resisting the storm, which, though of unusual 
violence was notof such a character as might not reasonably have 
been anticipated, and which, therefore, ought to have been 
provided against by all reasonable and prudent precautions.” 

Ths Great Western Railway of Canada’s case (a) as well as Gres- 
nock Corporation v. Caledonian Railway Company (3), were followed 
by the Privy Council in City of Montreal v. Watt & Stott (4), 


(1) (1868) L. R. 3 H. L. 330.. 
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where it was laid down that it was the duty of a municipality 
in constructing sewers, to make them capable of coping with the 
amount of water which might be expected from time to time in the 
course of years. ` 

In Ram Lall Singh v. Lill Dhary Muhton (1), Ainslie, J. 
followed Nichols v. Marsland (a), and said :—" This case seems to 
us to apply distinctly to the present. It appears from tbe judgment 
of the Judge, that the damage in the present instance was caused 
by an unusual inundation, which he describes as bringing down four 
times the ordinary quantity of water. It must be taken that th: 
damage was caused by the act of God, and not by the act of 
the defendants, who are not shown to have failed in making provi- 
sion for properly dealing with such quantities of water as might 
reasonably be expected to accumulate. ” : 

The cases considered above bring us back to the definition of 
act of God or vis major contained in Professor Winfield’s book, 
which, at the expense of repetition, I would quote again: “ An 
operation of natural forces so unexpected that no human foresight 
or skill could reasonably be expected to anticipate it. " I shall 
now examine the evidence regarding the ''storm" which is alleged 
by the defence to have taken place on the sth July, 1943. 

It was suggested in cross-examination to the plaintiffs witnesses 
Raj Deo Ojha, Ram Laish Singh and Savajit Singh, that there was 
a storm or strong wind at the time when the banner fell, but they 
all categorically denied it. It was similarly suggested to Mr. S. N. 
Gupta that the weather was stormy on the evening of the sth July, 
but he maintained that though there was cloud and rain there was 
no storm. The witness R2j Deo Ojha conceded that when the 
banner fell there was a gust of wind, and the plaintiff admitted that 
this might have been the case. 

The defendant’s witness Basu Mullick, the manager of the 
Rupali Cinema, deposed on the other hand that on the sth July 
the weather was cyclonic. The question is set at rest by the 
evidence of Bishnupada Shaha, who is employed as the Chief 
Observer in the Weather Office of the Metereological Department 
at Alipore. This witness is a Master of Science of the Calcutta 
University and gave evidence as -an expert. He impressed me as. 
being disinterested and independent. From the records of his 
department he testified that on the afternoon and evening of the 
5th July there was not a great deal of rain and that the velocity of 
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the wind was as follows:—From 5-30 P. M. to 7-14 P. M. it was 
moderate, i e. from 8 to ro miles per hour. From 7-14 P. M. to 
8-40 P. M. it was rather high, the maximum gust being about 27 
miles per hour at about’7-45 P. M. From 8-40 P. M. to 11-30 P. M. 
the wind was again moderate, i. e. from 8 to 10 miles per hour. The 
witness described the phenomena which occur in different atates of 
wind velocity: At 22 to 27 miles per hour, large branches of trees 
are put in motion, whistling is heard in telegreph wires, and 
umbrellas are held with difficulty. At 28 to 33 miles per hour whole 
trees"are in motion and inconvenience is felt in walking against the 
wind. At 34 to 40 miles per hour, twigs are broken off and walking 
is impeded. At 4r to 48 miles per hour slight structural damage 
occurs, and loosely fastened corrugated iron is removed from roofs. 
The witness further stated that wind velocities of from 31 to 48 
miles per hour are sometimes experienced in Calcutta during nor- 
wester squalls, and that gusts of from 28 to 33 miles per hour are 
not uncommon in the monsoon season. This evidence puts an end 
to the plea of act of God, for, ifit is accepted, as I think it must 
be, then it is idle to say that the force of the wind was so unexpected 
that no foresight could reasonably be expected to anticipate it. 
Although this conclusion is sufficient to fasten liability on the 
defendant upon the principle of Rylands v. Flstcher (1), I would go 
further and hold that the presumption of want of due care on the 
part of the defendant or his servants, which the maxim of res ipsa 
loquitur raises against them has not been rebutted. In not taking 
precautions against winds which are not unusual during the mon- 
soon months, the defendants were prima facie negligent, and the 
fact that the banner fell in & wind which was not above 27 miles per 
hour in velocity, goes & long way to discredit all the elaborate 
evidence of Basu Mullick and Amitava Roy regarding the tying of 
the banner to the framework of the sky-sign on the rith June by 
three strands of new coir rope. I cannot believe this evidence, for, 
if it ia true, the banner would not have fallen. As stated before, 
it was made fast in a position flat against the galvanised sheeting of 
the sky-sign structure. Ifthe wind was from the west, that would 
have pressed the banner against the sky-sign frame, not torn it away 
. from there. If the wind was from the east, the banner would have 
been in the lea of the sheeting, which would have kept the wind 
away from it. I find that there is some confusion in the transcript 
of the evidence of Bishnupada Shaha as to whether the wind that 
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evening was from the south-west or south-east, but, for the reason 
just stated, I do not think that matters much. It certainly does 
not support the explanation advanced by Basu Mullick, that a 
strong wind either from the north or the south tore into the narrow’ 
space between the galvanised sheeting and the banner, and caused 
the ropes to part inspite of their having been securely tied. Port 
or starboard, windward or leaward, it makes no difference to Basu 
Mullick: And then the ropes at all the four corners parted at the 
game time. Had one gone, and the others held, the banner would 
not have fallen into the street, and the evidence given to show that 
every precaution was taken to see that the banner was securely 
fastened to the sky-sign frame might not have been so transparently 
untrue. I hold that the defendant is liable upon the principle in 
Rylands y. Fletcher (1), and I further find that there was negligence 
on the part of his servants for which he is responsible in law, 
inasmuch as proper care was not'taken to secure the banner in such 
& way as to prevent it from being blown into the street during mon- 
soon weather. : 

I come now to the question of damages. The plaintiff, who is 
5r years of age, is employed as a clerk inthe Department of the 
Viceregal Estates which is under the Public Works Department. 
His salary and allowances amount to Rs. 238 per month, and he is 
entitled to free quarters. 

The plaintiffs evidence is that when the banner fell on him, 
it felled him to a sitting posture and stunned him. On regaining 
consciousness he discovered that he was bleeding profusely from 
the head. Two or three persons, who turned out to be arméd 
police constables, and who were off duty at the time, came to his 
assistance and lifted the banner off his person. One of these men 
bandaged his head, and he was then taken by one of them ina 
rickshaw to the Shumbhunath Pundit Hospital. There he was 
again bandaged, admitted as an indoor patient, and put to bed. 
As the bleeding persisted, he was operated upon under a general 
anaesthetic that night. He remained in the Hospital for five days 
till the 10th June, when, at his own request, he was allowed to go 
home, Dr. A. M. Dutta, from this Hospital, attended him daily 
at his house for more than one month. He paid Dr. Dutt Rs, ago * 
for his services, and he had to spend Rs. 200 on medicines and 
special diet, and Rs. 10 for conveyance to and from the Hospital. 
He had to apply for one month’s leave of absence from his post, 
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and was unable to return to it till after the 8th August 1943, on 
which date he was examined by Lt. Colonel Thakur who 
certified him as fit to resume his duties. 

The plaintiff's evidence regarding the occurrence is supported 
by the witnesses, Raj Deo Ojha, Ram Laish Singh and Savajit 
Singh. His evidence regarding the subsequent facts finds corro- 
boration in the testimony of the following witnesses. Mr. S. N. 
Gupta, the Supervisor of the Viceregal Estates, and the plaintiffs 
immediate official superior, Dr. S. K. Mitra, Resident Medical 
Officer of the Shumbhunath Pundit Hospital, Dr. A. M. Dutta, 


House Surgeon at that Hospital, and Dr. N. N. Chanda, another, 


House Surgeon at the same, Hospital. , 

The cut on the plaintiffs head is described by the doctors as 
three and a half inches long, one inch wide, and bone deep. 
There is no doubt that the wound bled for several hours before 
the hemorrhage was stopped by the tying of certain blood vessels. 
Apart from pain in the head, the plaintiff said he suffered fora 
few days from severe pain in the shoulder. His evidence further 
isthat before the accident he had enjoyed perfect health, and 
‘had taken no leave for about 8 years, that since the mishap his 
health has deteriorated to such an extent that he suffers from 
neryousness when he goes out, he cannot concentrate on his 
work as before, he is not capable of protracted effort, his memory 
has been affected and his eyesight impaired. He- stated’ that, in 
the usual course, he had a chance of being selected to fill a 
higher official appointment upon a salary which -might have 
reached Rs. 400 per month, but as his efficiency has been 
reduced, his superior officer, Mr. Gupta, was unable to recommend 
him for such a selection. This statement is fully endorsed by 
Mr. Gupta, who also deposed that the plaintiff was & hard-working 
and experienced man who enjoyed perfect health before the 
accident, but that since then the state of his health has been 
such as to have caused a considerable falling off in his efficiency. 

Dr. A. M, Dutta, who treated the patient while he was in 
hospital, and later attended upon bim daily at his house, has 
testified that the condition of the wound which was healing nicely 
for the first few days, suddenly deteriorated. Upon examination 
the witness found that the plaintiff. had both diabetes and high 
blood pressure. In the witness’ opinion the diabetes might 
possibly have been the result of a disturbance of the automatic 
nervous system brought on by a shock to the brain caused by the 
head injury. I might here say that on this point the witness has 
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been contradicted by Dr. Tren, who was examined as a medical 
exp*rt on behalf of the defence, but who had never examined 
the plaintif. Ido not take Dr. Dutta’s opinion asto the cause 
of the diabetes from which the plaintiff was suffering into consi- 
deration in assessing damages, and in estimating that I shall leave 
diabetes out of account altogether. But Dr. Dutta asserted that 
the plaintiffs injury waa, by reason of its location and extent, a 
serious injury. Ths effect of Dr. Dutta's evidence was that, in 
his opinion, the state of health to which this injury had brought 
the plaintiff was symptomatic of a shortened expectation of life 
and a reduced capacity for work. J have no reason whaterer for 
not accepting the testimony of the witnesses referred to above 
in all the particulars just indicated, save and except the statement 
of Dr. Dutta that the diabetes, and perhaps the blood pressure, 
from which he found the pl intiff to be suffering, may possibly 
have been due to his injury. This is & pure matter of speculative 
opinion and it would be safer not to place any reliance upon it. 
But asit is only that, it reflects in no way upon the rest of 
Dr. Datte's evidence, which finds ample support in the evidence 
both of the plaintiff and of his immediate official superior, Mr./ 
S. N. Gupta. 

A number of cases have been cited by both sides upon the 
question of assessment of damages, but not all of these have appli- 
cation here. I shall refer briefly to certain decisions which, in my 
opinion, afford some guidance in the special facts of the present case. 

Phillips v. L. & S. IV. Ry (v) wasa case which arose out of 
a railway accident in which the plaintiff, an eminent medical 
practitioner, sustained injuries, for which he claimed damages 
against the railway company. The jury awarded the plaintiff 
£7,000. The Queen's Bench Division directed a new trial on 
the ground of inadequacy of damages, (2). An appeal from that 
order was dismissed by the Court of Appeal (t) The second 
trial todk place before Lord Coleridge C. J., and the jury awarded 
the plaintiff £16,000 as damages. The defendant again moved 
for a retrial, but a rule was refused, and this decision was upheld 
by the Court of Appeal (3). Bramwell L. J. referred (p. 287) 
to the summing up of Lord Coleridge at the second trial, and 
said :—"'I think that the direction of Lord Coleridge was such as i 
is usually given and was right. I have tried as a Judge more 
than a hundred actions of this kind, and the direction which I, 


à) (879) 5 Q. B. D. 78} 49 L. J. Q. B. 233. 
(a) (1879) 4 Q B. D. 406. (3) (1879) 5 C. P. D. 28a. 
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in common with other judges have been &ccustomed to give the 
jury has been to the following effect: ‘you must give the plain- 
tiff a compensation for hia pecuniary loss, you must give him com- 
pensation for his pain and bodily suffering, of course it is almost 
impossible for you to give to.an injured man what can be strictly 
called a compensation; but you must take a reasonable view of 
the case, and must consider under all the circumstances what is 
a fair amount to be awarded to him.’ I have never known a direc- 
tion in that form to be questioned.” 

In Omen v. Sykes (1) the plaintiff, a medical practitioner, 
who was thirty nine years of age and an athlete, sustained through 
the negligence of the defendant’s servants, injuries having perma- 
nent results which necessitated his employing an assistant to help him 
to carry on his practice for the rest of his life, and also prevented 
him from following his athletic career. The action was tried with- 
out a jury, and the Judge awarded £10,000 as damages. The 
Court of Appeal held, that although if they had tried the case in 
the first instance, they would probably have awarded a smaller 
sum as damages, yet they would not reduce the amount awarded 
by the trial Judge, as they were not satisfied that the Judge acted 
upon a wrong principle of law, or took an erroneous view of the 
evidence as to the damage suffered by the plaintiff, or made 
some mistake in giving weight to evidence that ought not to have 
affected his mind, or “in leaving ont of consideration something 
that ought to have affected his mind, or that the amount was s80 
high or so low as to make it an erroneous estimate of the damage 
to which the plaintiff was entitled. - 

This decision adopted the criterion laid down by Greer, L. J. in 
Flini v. Lovell (2), which case is an-authority for the proposition 
that in assessing damages, a Judge is entitled to take Mto con 
sideration, as one of the elements of damage, the fact that the 
plaintiffs normal expectation of life has been materially shortened. 
That principle was approved by the House of Lordsin Rose v. 
Ford (3), where Lord Wright said (page 847) :—‘ I think he has a 
legal interest entitling him to complain if the integrity of his life 
is impaired by tortious acts not only in regard to pain, suffering 
and disability, but in regard to the continuance of life for its normal 
expectancy. A man has a legal right that his life should not be 
shortened by the tortious act of another. His normal expectancy of 


(x) [1936151 K B. 192. 
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life is a thing of temporal value, 80 b its impairment is moerig 
for which damages should be given. ” 

In the Aisharai Mendi (1), the principle undated in Rose v. 
Ford (2) regarding assessment of damages. for loss of expectation of 
life was applied. : 

In Roach v. Yates (3), a bricklayer, ` “aged thirty two, sustained 
such serious injury to the brain as to Tender him permanently unfit 


‘for work, and so incapable of looking ‘after himself that his wife 


and sister-in-law, whose total wages amounted to $3 a week, had 
to give up their employments to attend on him day and night, and 
his expectation of life was shortened from thirty to sixteen years. 
At the time of the accident he. was earning an average wage of 
£ 3-10 a week, Damages to the extent of £ 6,542 including special 
damage of £542 were awarded. In this case it was held by the 
Court of Appeal that in assessing damages, it was proper to. take 
into account the following amongst other elements :—In respect of 
the man’s prospective loss of wages, the sum which he would have 
earned during what, but for the accident, would have been his 
normal life according to-actuatial tables ; in respect of his physical 
and mental pain and suffering, and the shortening of his life, a 
sum in estimating which it should be kept in view that no amount 
of money could fully compensate him for his injuries, and that 
the most that could be done was to award him such compensation 
as was reasonable in all the circumstances of the case. 

In Johnstons v. G. W: Railway (4), the plaintiff, a man of 
twenty eight years of age, had qualified as marine engineer and had 
a good prospect of obtaining an appointment as a superintending 
marine engineer. Owing to injuries received in a railway accident 
he was rendered incapable of filling such a position, and the fury 
awarded Bim £ 3,000 as damages. In declining to interfere with 
the verdict, the Court of Appeal held that the jury were. entitled 
to take into consideration the possibility that thé plaintiff would 
never be able to accept the position of a 'superintending marine 
engineer. Vaughan- Williams, L. J. approved of the direction given 
to the jury by the trial Judge, which was based on Rowley v. London 
& N, W. Railway (5).- " There are the accidents of life and other 
elements which have to be taken into consideration which ought 
to prevent you giving him such a sum as would be simply an 

š 25i 
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investment for him, and enable him to do nothing. Still he is 
entitled to a fair sum, considering the position for which he was 
fitted, and the position in which he is now." ` 

Benham v. Gambling (1), was a case in which a father brought 
an action claiming damages in respect of the death of his child 
aged 274 years, who wasso injured in a motor accident that he 
died the same day. Lord Simon, L. C., delivering the judgment of 
the House of Lords, observed with reference to the shortening of 
life as a consideration in assessing damages (at page 166) :—'"' It is 
necessary for the Court to be satisfied that the circumstances of 
the individual were calculated to lead, on & balance, to a positive 
measure of happiness, of which the victim has been deprived by 
the defendant's negligence. " ` f 

These cases make it apparent that considerations which may be 
permitted, in circumstances where they arise, to influence an 
assessment of damages include: (1) pain and suffering, (2) loss of 
earnings or loss of a prospect of lucrative employment, and (3) a 
shortened expectation of life provided that life beld a positive 
measure of happiness. 

Upon the evidence to which I have referred, and which I accept 
as representing a strictly truthful account of the condition to which 
the plaintiff has been reduced by the accident, I am bound to hold 
that be has suffered, firstly, bodily pain, and the physical discom- 
fort and mental anguish of greatly impaired general health and 
disability ; secondly, loss of the prospect of enjoying for 40r $3 
years & more lucrative position than that which be now holds ; and, 
thirdly, a shortened expectation of life that held promise of 
the happiness which flows from labour efficiently and easily 
performed. 

I do not think Rs. 5,000 would be either too large or too small 
a figure in which to express an estimate of the injury which the 
plaintiff has suffered. 

As regards special damages, I accept the plaintiff's evidence that 
he had to spend Rs. 450 in connection with medical treatment, and 
I think it is a moderate estimate. 

In the result, my findings upon the issues raised at the trial are 
‘as follows :— : 

On Issue No. 1.—This Court has jurisdiction to try this suit. 

As stated before jurisdiction was conceded, but I should also 
say that the defendants admission that he used to receive his 


^ 
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business letters, by appointment with the postman at 5, Dharmatala 
Street places the matter beyond doubt. 

On Issue No. 2—The plaintiff was injured om the 5th July 1943, 
as alleged in the plaint. 7 

On Issue No 3— The plaintiff sustained a cut on the head 334 
inches long, 1 inch wide, and bone deep which has brought about 
a general deterioration’ of his health, and a reduction of his power 
to concentrate on his work. 

On Issue No. 4—The occurrence was not due to a severe storm 
or to any unavoidable or unexpected cause. 

On Issue No. 5—1It was due to the negligence of the defen- 
dant’s servants. 
^ On Issue No. 6—The plaintiff is entitled to a decree for 
Rs. 5,450. 

I decree the suit for that amount with costs. 

Before I leave this case there is a word I wish to say in the 
public interest. : 

The plaintiff, an inoflensive passerby ina public thoroughfare, 
was severely injured by an advertising device consisting of a 
picture on cloth in a wooden frame ra ft. by 334 ft. which fell 
from its attachment on a sky sign framework erected on the roof 
of the Rupali Cinema House. I have found that the mishap was 
due to the negligence of the person or persons who had caused 
this contrivance to be fastened to the frame of the sky-sign by 
means of ropes, and I have awarded the injured man a sum of 
Rs. 5,450 a8 damages both general and special. 

If the present lot of the pedestrian in Calcutta is to be 
aggravated by danger from the falling of articles attaehed to 
licensed sky-signs in such a way that a monsoon ‘gust will 
blow them into the streets, then a new terror will be added 
to life. This is a matter which the Calcutta Municipality can 
control. 

It is not helpful to say, as the Chief Law Officer of the Cor- 
poration, who was called as a witness by the Court, has said, that 
because a sky-sign is, according to its definition in the Act, not 
a sky-sign till an advertisement is displayed from it, the licensee 
has the tight to tie things to the framework, and that he com 
mits no violation of the conditions of his license unless he has 
neglected to take proper precautions. The fact remains that the 
Municipality can, if it will, enforce frequent and regular super- 
vision of licensedesky signs so as to prevent occurrences like the one 
which has given rise to this action for damages. 
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An unsatisfactory state of things is disclosed by the evidence 


of the Municipality’ 8 District Belang Surveyor, who deposed as - 


follows :— 

Q. 73. “Is it not the duty of the Corporation to inspect from 
time to time to see whether the proprietor of the cinema is making 
proper use of the sky sign or not ?" 

Ans, “The difficulty is this, there is only one building ine 
pector for 2/3 wards and when something wrong happens to it they 
don't get time to inspect it ” x 

Q. 74. "Did the Corporation fake any steps; against the 
owner of the Rupali ?" 

Ans, “J don’t find anything in the record.” 

Winfield cites the instance of the, eighteen Jews upon whom 
the Tower ofSiloam fell, narrated in the New Testament, as an 
illustration of a tendency to-regard the catastrophe as a punish- 
ment for the sins of the injure! person. Iam sure the citizens of- 
Calcutta would not wish to see sky-sign embellishments classified 
83 instruments of destiny in the same category as the biblical tower. 
I hope the matter will receive the early consideration of the Muni 
cipal authorities, 

There is one other matter. It is pleasant to be able to 
bring to the notice of the police authorities an instance of laudable 
conduct by constables. The men of the armed palice, Raj Deo 
Ojba, Ram Laish Singh, and Savajit Singh, especially the first 
named, (albeit that they were all off duty at the time), displayed 
commendable initiative as well as kindness in rendering first aid 


to the injured man, and in 1emoving him with prompitude to the 


hospital. Conduct like this deserves praise and encauragement, and 
one hopes it may be emulated by others in the rank and file of the 
Indian Constabulary. 


à T, M. ; Sui? detreed 
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Before Mr. Justice N. A. Khundhar. 


"BIRESWAR GHOSE J* ug 


v. 
SRISH CHANDAR GHOSE.* 


Substitution—Deatk of plaintif—Right ef action, survival of—Leiters of 
administration, tf mecessary—Indian Succession Act (XXXIX of 1035); 
section 330-—Plaint, amendment of. 

In cas of death of plaintiff, the right to sue survives to ‘parece other shan 
executor or administrator, 

Under general principles, the causes of action survive a destanad plaintiff. | 

The rule laid down in section 306 of the Indian Suocession Act, 1925 
formulates certain powers of executors and administratora, does not oocupy 
the entire field of legal representation in matters of litigation. 

Provided the parties concerned are exempt under section 212 (3) of. the ^ 
Indian Succession Act, 1925 from applying for letters of àdmlnistratlon, the : 
causes of action directly affecting property, not only are the heirs of a 
deceased plaintiff or defendant who died Intestate the proper person to be - 
substituted in the deceased's place, bat the law requires that all ascertainable — 
heirs should be substituted ; 

Fajor Banu and otkers v  Rohim Bux Bkuiya (1) and other cases 
referred to. 

A instituted a suit- against his youngest son, D, who Is the opposite - 
party in the application for substitution, for a declaration that certain convey- 
anoes which he had executed in D's favour, were inoperative and void, and for , 
reoovery of possession of property which was the subject-matter of those 
conveyances and also to set aside a money decree which the defendant D 
obtained againsthim The plaintiff died intestate and his heirs apply 39 »* 
substituted in his place as plaintiffs in the suit, ^ 

D, the defendant, urged that as A died intestate and no letters of adminis- 
tration have been granted, seotion 306 of the Indian Succession Act, 1925, Was 
a bar to the application : $ 

Held, that the right to continue the action survived to heirs and, 
section 306 of the Indian Suooession Act was no bar. . 

D. K. Cassim & Sons v. Sara Bibi (2) not followed. 

Krishna Behari Sen v. The Corporation of Caleutia (3) and Oficial Ligui- 
dators Mufassil Dank v. ¥ugal Kishore (4) explained. 

It was also contended that the special facts in the present case make it 
desirable that one or more of the heirs of A, the plaintiff, who soek to 7 
prosecute the sult, should take out letters of administration, as one of the 
reliefs claimed was recovery of possession of property by some heirs against 


* Original Ctril Suit No. 262 of 1944. 
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-a co-heir, the claim beng based-on the allegation that all the heirs had 
tnherited a share in it : us fs 

Heid, that sach objéctión was met by — the plaint so as to make 
the prayer for recovecy of EE & prayer for joint possession with D 
the defendant. - ,- 

Application by the Heirs of & ded Plaintiff to be. abs: 
tuted in his place." 

The following judgment w was delivered by 


Khundkar, J. :—This is an application by the heirs of'& 
deceased plaintiff to be substituted in his place as plaintiffs. in the 
suit. The circumstances which have given rise to this Rpplicason 
are as follows :— 

One Bireswar Ghose instituted a suit against his youngest son, 
Srish Ghose, who is the respondent opposite party in the present 
application, for- a declaration that certain conveyances which he 
had executed in Srish’s favour Were inoperative and void, and for 
recovery of possession of property which was the subject matter 
of those conveyances.: In the-same suit, the plaintiff sought to 
have set-aside a maney decree which tho defendant had obtained 
against hime 

The plaintif died intestate, and the applicants seek to continuo 
the suit, hence the presént application. The applicants for subs- 
titution are all the heirs of Bireswar other than Srish. The- appli- 
cation is opposed, and it is urged that as Bireswar died intestate, 
and no letters of-administration have been granted, section 306 of 
the Indian’ Succession Act is a bar to the application which ‘can be 
maintained only by an executor or administrator. Section 306 is 
in these terms :—“‘All demands whatsoever and all rights to pro- 
secute or defend any action or special proceeding existing in favour 
of or against a person atthe time of his decease, survive to and 
against his executors or administrators ; except causes of -action 
for defamation, assault, as défined in the Indian Penal Code; or 
for personal injuries not causing the death of the party ; and except 
also cases where, after the death of the party, the relief sought 
could not be enjoyed or granting it would be nugatory.” 

On behalf of the applicants it is contended that as the deceased 

_was a Hindu, section ara (a) of the Succession Act renders it 
unnecessary for letters of administration to his estate to be taken 
out. It is further contended that under Order22z Rule'3 of the 
Code of Civil Procedure the Court "shall cause the legal represen- 
tative of the deceased plaintif to be made a party and shall 
proceed with the suit" “Legal representative” is defined in the 
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Code itself, seztion a (rr) of which says that it "means a person 
who in law representa the estate of a deceased person............ ee” 
It is urged that Bireswar’s heirs represent his estate. 

There is. on the face of these contentions, the appearance of a 
conflict betwesn different provisions of the law, and the matter 
calls for examination. . 

On beha“f of the respondent, reliance has been placed on three 
cases :—D. K. Cassim & Sons v. Sara Bibi (x) ; Krishna Behari 
Sem v. The Corporation of Caletta (2) and Official -Liquidators 
Mifassil Bank v. Jugal Kishore (3). The last mentioned two cases 
may be dismissed at once. In Offida! Liquidators Mofassil 
Bank v. Jugal Kishore (3), the observations in the judg- 
ment which were relied upon in support of the present argument 
for the respon dent are pure obiter, the case being disposed of on 
an entirely different ground, which was that the right to bring 
certain proceedings under the Indian Companies Act against a 
director wou.d not continue after his death. In XAvishna Behari 
Sen v. The Corporation of Calcutta (a) the heirs, already substituted 
in the place of a deceased plaintiff, were willing to take out letters 
of administration, and the point that they were under no obliga- 
tion to do so, was not raised or considered. There remains the 
case of D. K. Cassim & Sons v. Sara Bib (1) in which the 
plaintiff sued fo- damages for loss of credit and reputation caused 
by certain unlawful acts of the defendants. The defendant died, 
and it was held that, under section 305 of the Indian Succession 
Act, there was a right to continue the action against the executors 
or administracors of the deceased, and not against his heirs as 
such. The argument in this case centred round the construction 
of section 306 of the Indian Succession Act, and no reference 
was made to th3 provisions of the Civil Procedure Code in the 
judgment. 

Now, it canrot but be observed that section 306 occurs in a 
chapter of the Succession Act which deals with, and is indeed 
confined to, the powers of executors and administrators. Section 
305, which is the first section of that chapter, declares that, in 
respect of causes of action which survive the deceased, the execu- 
tor or administrator has the same ‘power to sue. The section 
does not say thet other persons would not have an equal power. ` 
Section 306 then goes on to indicate what are the causes of action 


(1) (1935) I. L. R. 13 Rang. 385 (405). 
(2) (1904) I. L. R. 31. Cak. 993. 
(3) (1939) I. L. R, AIL 6. 
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“existing in favour of or againsta person at the time of his 
decease” which do in fact survive to an executor or administrator. 
Nowhere is it indicated in the statute that, when a éause of action 
survives, it survives only to the executor or administrator of a 
deceased plaintiff or defendant and never to the heirs. 

The real effect of these sections is that, whereas section 305 
puts the executor or administrator in the same position as the 
deceased would have been in with regard to any causes of action 
which survive the deceased, section 306 makes clear what those 
causes of action are. "There can be [ittle doubt that, read toge- 
ther, the two sections leave room for the survival to persons 
other than the executor or administrator of actions affecting pro- 
perty. i 

Lord Esher M. R, in applying the general rule which is 
expressed in the marim actio personalis moritur cum persona, laid 
down the test of what is aato personalis in Finlay v. Chirney & 
Another (1). "That was an action for damages for breach of pro- 
mise of marriage, brought against the executors of a deceased, in 
which the plaintiff was non-suited. Lord Esher said (pp. 498/499) :— 
“Of course it i¥ said, and said justly, that the damages recovered 
in the action affect the property of the respective parties ; but 
that is not the proper test to apply ; the true testis whether the 
cause of action itself is one which affects property.” Section 306 
of the Indian Succession Act expresses a qualification of the rule 
actio personalis moritur cum persona to the extent that it indicates 
that, amongst cauges of action which survive, are included some 
actions of a personal nature, that is to say, personal actions other 
than those expressly excluded by the section itself. 

Page C. J. made it clear that the case of D. K. Cassim & 
Sons v. Sara Bibi (2) was a personal action (p-392): "It is guffr 
cient to point out that on the roth June, 1925,a firm of D. K. 
Cassim & Sons, the present appellants, filed a suit against V. M. 
Abdul Rahman and S. P. Mani Iyer to recover damages for loss 
of credit and reputation caused by certain wrongful acts of the 
defendants." This case is therefore not an authority for the 
proposition that a cause of action which, in the wards of Lord 

. Esher, itself affecta property, survive only to an executor or 
administrator and never to the heirs of a deceased plaintif or 
defendant. 


(1) (1887) L. R. 20 Q B. D. 494. 
(a) (1935) I. L. R. 13 Rang. 385. 
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There isa fallacy in the argument advanced on behalf of the 
respondent in the present case, and it lies in assuming that causes 
of action do not survive a deceased plaintiff or defendant under 
general principles, but only by reason of section 306 of the Succes- 
sion Act and that therefore the conditions of survival must be in 
every case as laid down in this section and nowhere else. As in 
dicated before, section 306 is part of a fasciculus of sections deal 
ing with the powers of executors and administrators, -and it is ‘to 
be construed within the limits of that context. A rule which for- 
mulates certain powers of executors and administrators does not 
occupy the entire field of legal representation in matters of liti- 
gation. - 

It is plain that to extend section 306 of the Succession Act to 
all causes of action, including those which themselves affect pro- 
perty would bə to stultify in large measure the provisions of sec- 
tion a12 (2), which exempt a Hindu, Mahomedan, Buddhist, Sikh, 
Jaina or an Indian Christian from applying for letters of adminis- 
tration in cases of intestacy. Moreover, such a construction of 
section 306 would raise a direct conflict with procedural provisions. 


- These are contained in Order 22, rule 3 (1), which is in the follow 


ing terms :—“Where one of two or more plaintiffs dies and the 
right to sue does not survive to the surviving plaintiffs alone, or a 
sole plaintif or sole surviving plaintiff dies and the right to sue 
survives, the Court on an application made in that behalf shall 
cause the legal representative of the deceased plaintiff to be made 
& party and shall proceed with the suit.” The term “legal repre- 
sentative” is defined in the Code itself, and is wider than the term 
"executor" or "administrator", for section a (11) states it to denote 
a person who in law represents the estate of a deceased person. 
This definition is wide enough to include the heirs of a deceased 
plaintiff or defendant. Indeed, even before the definition was 
incorporated in the Code, it was held that the term “legal repre- 
sentative” included heirs (See Dinamont Chaudhurant v. Elakadur 
Khan (1). 

The causes of action in the presnt case themselves directly 
affect property, for it is the right to certain property that is dis 
puted in the suit, and declarations are asked for which will deny : 
to the defendant his rights to it. In such cases provided the 
parties concerned are exempt under section a1a (a) of the Succes 
sion Act from applying for letters of administration, not only are 
the heirs of a deceased plaintiff or defendant who died intestate 
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the proper persons to be substituted in the deceased’s placs, but 

the law requires that all ascertainable heirs should be so substi- 
tuted. In this connection the following cases may be geen :— 

Fajor Banu & others v. Rakim Bux Bhuiya (1); Mayorjan Bibi 

& others v. Abdul Shek & others (a); Ramesh Chandra Masum- 

dar & others v. Dudmehar Bibi (3) ; Hafijul Hoque & others v. 

Altap Hossain Molla (4). : 

In the present case it has been also. cotended that the special 
facts make it desirable that one or more of the heirs of Bireswar 
who seek to prosecute the suit should take out letters of adminis 
tration, because one of the reliefs claimed is recovery of the 
possession of property by some heirs against a co-heir, the claim 
being based on the allegation that all the heirs have inherited a 
share in it. It is contended that, in these circumstances, the 
proper party to ask for possession would be an administrator and 
not some of the heirs. The agrument has an appearance of 
plausibility but is, in my judgment, without substance. This 
perticular objection could be met by amending the plaint so as 
to make the prayer for recovery of possession a prayer for joint 
possession along with the defendant. In my opinion, in the cir- 
cumstances of this case and in view of the well-settled practice of 
this Court, the prayer for substitution ought not to have been 
opposed. The application is accordingly allowed, with costs. 


A. T. M. Application granted, 


(1) (1928) 3a C. W. N. 1020, 
(3) (1932) 37 C. W. N, 138. 

(3) (1936) 40 C. W. N. 101g. 
(4) (1939) 43 C. We N. 1088. 
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Before Mr. Justice S. R. Das. 
MACKERTICH JOHN 


v. 


H. C. GUPTA, THE ADDITIONAL LAND ACQUISITION i 
COLLECTOR OF CALCUTTA.* 


Defence of India Act, section 3 (4)—Defence of India Rules 75A (1), 
(3), (&)—Order requisiomimg remaining portion of a previously 
requisitioned hotel—Application for cancellation of order and writ of 
cextlorari, if maintainable—Additional Land Acquisition. Collector acting 
under Rule 75A, if a Court—Opinion of Land Acquisition Collector, if may 
be questioned in Couri —Mandamus, i/ lies—Hotel, if am undertaking— 
Good will, jf property under Government of India Act, 1935 sec- 
ton 2399 (1). 

Under Rule 75A of the Defence of India Rules, the obligation to form 
an opinion regarding certain specified mattersis in the nature of a oondition 
or qualification oc limitation annexed tothe power of making the speolfied 
orders and circumsoribes the scope and limit. of that power. Itis an integral 
part of the power itself, So, the delegation of the power carries with it its 
own imitation as part of itself andthe delegates must perform the one 
composite act, namely, the formation of the opinion and the making of the 
Order, which is a valid exercise of the power. 

No certierari would lie, because tha Additional Land Acquisition Colleo- 
tor, in acting undar Rule 75A of the Defence of India Rules was nota 
Court. 

The impugned order being a ministerial or executive act, mandami does 
le. 

Where such power as is mentioned in Rule 75å is given to E EN 
authority and the exercise of the power is only dependent on the opinion of 
that authority the formation of the opinion of that authority is oleariy a 
matter for executive direction and cannot be questioned in a Court of law. The 
Court cannot investigate Into the grounds oc the sufficiency or otherwise of the 
materials or evidence on which that opinion is formed and substitute its own 
opinion for that of the authority concerned, 

Liversidge v. Sir John Anderson (1) referred to 

If such power is exercised in bad faith or fora collatere] purpose, it is 
an abuse of the power and not in reality an exercise of the power and the 
Court can interfere with such colourable exercise of power. 

Inve: Banwartlal Roy (2) referred to 

An hotel is a business and consequently an “undertaking” in ordinary as, 
well as in legal parlance. 


* In the matter of an order dated the coth November, 1944, passed by 
the Land Acquisition Collector, Calcutta, in Case No. R574 of 1944. 


(1) (1942) L. R. A. C. 206. 
($) (1944) 48 C. W. N. 766. 
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Some attribute of locality is common to all cases of goodwill. Goodwill 
emanates froma particular centre or source It has a local habitation. It 
draws custom home to the source from which it emanates. These considera: 
tions apply to an hotel, particularly a residential hotel : 

Case-law reviewed. 

The impugned order, therefore, under the guise of requisitioning the 
buildings, also requisitions the business undertaking of the petitioner, for the 
goodwill of his business which is property and is attached to the buildings 
must necessarily go along with them. Thisis sira wires Rule 75A of the 
Defence of India Rales and amounts to depriving the petitioner of his 
property otherwise than by authority of law and is opposed ta section 299 (1) 

of the Government of India Act, 1935. 

Application fora cancellation of an order of the Additional 
Land Acquisition Collector under the Defence of India Rules, for 
the issue of a writ of eerZiorarí on him and for íwZerim injunction 
for restraining him from enforcing the order. 


Messrs. N. C. Chatterjee and D. R. Das for the Petitioner. 

Messrs. S. M. Bose, (Advocate-General), Mr. J. N. Masumdar 
(Standing Counsel) and Mr, Hamidar Rahman for the Respon- 
dent, 


The judgment of the Court was as follows :— 


Das, J. :—This is a Rule calling upon the respondent, who 
was and is the Additional Land Acquisition Collector of Calcutta, 
to show cause why he, his servants and agents should not forbear 
from enforcing the order made by him on November 29th, 1944, 
im Case No. R. 574 of r944 and why the said order should not 
be cancelled and why a writ of certiorari should not be issued 
against him, calling upon him to produce before this Court the 
records and proceedings relating to the requisition of Continental 
Hotel, situated at No. 12, Chowringee Road. On December 5th, 
when this Rule was issued, an ia#srim injunction was also granted 
restraining the respondents, his servants and agents from enforcing 
or taking any stepe in pursuance and futtherance of the said 
order. 


— 


The material facts may be shortly stated as follows:— — ^ 

For more than 3o years last, the petitioner has been carrying 
- on business as a hotel-keeper under the name and style of Conti 
nental Hotel at No, ra, Chowringee Road within the jurisdiction 
of this Court, He pays Rs. 4,000 per month to the landlord as 
rent besides rates and taxes. This business is his sole business 
and means of livelihood and he lives on the premises with his 
family. The wholeofthe ground floor was until October, 1943, 
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used as a restauiant and lounge where food and drinks used to 
be served to customers who were mainly military people. On the 
first floor during normal times there was accommodation for a9 
persons in 6 double bed-rooms and 17 single bed-rooms. Ever 
since the commencement of the present War, large numbers of 
military personnel have come to Calcutta and in order to accommo- 
date & larger number of them the petitioner installed 4 beds in each 
of the double bed rooms and a beds in each of the single bed-rooms. 
At present there is accommodation for 59 persons as boarders and 
lodgers in the hotel. There are only 7 permanent boarders each of 
whom has been there for a number of years and the rest of his cus- 
tomers mainly consist of military personnel In his letter addressed 
to the Chairman. Requisitioning Board, a copy of which is annexed 
to the respondents affidavit, it is statéd that the petitioner employs 
over 300 persons for carrying on this business. 

In October, 1943, the best part of the ground floor of the said 
hotel (10,000 sq. ft.) was requistioned and the same is being run 
as a canteen for the entertainment of the armed forces. While the 
settlement of the petitioner’s claim arising out of the aforesaid 
requisition was under consideration, a request was received from 
the military authorities on June 13th, 1944, for requistioning the 
remaining portion of the Continental Hotel. Accordingly on June 
r5th, 1944, Mr. A, K. Ghose, L C, 8., Secretary, Requisitioning 
Board, gave notice of such request to the petitioner and called 
upon him to attend before the Board on June zoth, 1944, if he 
desired to make any representation. The petitioner wrote a lettér 
to the Chairman, Requisitioning Board to which I have already, 
referred. In this letter the petitioner set forth his objections to 
the proposed requisitioning of the entire Continental Hotel. On 
June aoth, 1944, the petitioner appeared before the Board and 
stated his objections. The petitioner heard nothing further in 
the matter for several months, Inthe meantime in the beginning 
of November, 1944, petitioner through his Solicitors Messrs, 
Fowler & Co., complained of the delay in the settlement of the 
petitioner's claim in respect of the requisition of the ground floor. 
On November 18tb, 1944, the respondent asked the Solicitors to 
call at his office with the petitioner on November 24th, 1944. There 
was an interview between the respondent, the petitioner and.his 
solicitor on the appointed day when an agreement in writing 
recording the terms of settlement of the petitioners claim was 
signed. A letter was written by the respondent to the Accountant- 
General, Bengal to expedite payment. In fact on November agth, 
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1944, & part payment was made to the petitioner. On the same 
date the impugned order for requisition of the remaining portion 
of the Continental Hotel was made by the respondent. This- 
order was served on the petitioner on December sst, 1944. The 
petitioner applied for and obtained the present Rule and interim 
injunction on December sth, 1944. A gentleman of the name of 
Mr. C. D. Lettington and his wife called at the Continental Hotel 
on December rath, 1944, for the purpose, as they informed the 
petitioner, of taking charge of this portion of the Continental 
Hotel and running the hotel for the authorities. In view of 
the tazerfm injunction, however, they could not take over charge of 
the hotel. 

In the petition used in support of the Rule and in the affidavit 
in reply of the petitioner it was charged that the impugned order 
had been made by the respondent mala jive. and in pursuance of 
the threat said to have been held out by him at the interview held 
on November 29, 1944. At the hearing before me learned Counsel 
appearing in support of the Rule said, and in my opinion quite 
properly, that he would not pursue the “charge by going into the 
disputed facts on which the charge was founded but would base 
his'arguments on the terms of the Defence of India Act and the 
Rules made thereunder and on the meaning and effect of the im- 
pugned order and its validity in law. This relieves me of the 
necessity of examining and scrutinising the allegations of fact set 
forth in the petition and the affidavits filed herein. 

Section 2 (t) of the Defence of India Act empowers the 
Central Government, by notification in the official Gazette, to make 
such rules as appear to it to be necessary or expedient for secur- 
ing the defence of British “India, the public safety, the main- 
tenance of public order of the efficient prosecution of war, or for 
maintaining supplies and services essential to the life of the com- 
munity. Sub-section (2) of the section lays down that without 
prejudice to the generality of the powers conferred by sub-section 
(1), the rules may provide for or may empower any authority to 
make orders providing for all or any ofthe 35 matters specified 
therein. Sub-section (3) of that section enacts, amongst other 
things, that the rules made under sub-section (1) may- further 
confer power and impose duties upon the Central Government 
and any Provincial Governments or Officers and authorities of those 
Governments as respects any matter, prescribe the duties and 
powers of public servants and other persons as regards preventing 
the contravention of, or securing the observance of, the rules. Sub- 
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tmt: section (4) authorises the Central Government to direct that any 
1945. power or duty which by rule under sub-section (1) is conferred or 
Mackertich John imposed upon the Central Government shall in such circumstances 
and under such conditions, if any, as may be specified in the 
direction be exercised or discharged by any officer or authority 
Des F ! subordinate to it or by any Provincial Government or by any 
officer or authority subordinate thereto or by any other authority. 
Sub-section (5) confers like power of delegation on the Provincial 

Government. 

Under section a the Central Government made rules which 
are grouped under diffarent heads in 18 parts. Rule 75A under 
which the order complained of was made was by notification, dated 
April 25th, 1943, inserted in part XII of the Rules which deals 
with “Essential supplies and works", clause (1) (omitting the 
proviso which is not material for our present purpose), (2) and (s) 
of this rule are in the following terms :— 

(1) Ifinthe opinion of the Central Government or tbe Pro- 
vincial Government it is necessary or expedient so to do for secur- 
ing the defence of British Indis, public safety, the maintenance of 
public order or the efficient prosecution of the war, or for mainta- 
ining supplies and services essential to the life of the community, 
that Government may by order in writing requisition any property, 
movable or immovable, and may make such further orders as 
appear to that Government to be necessary or expedient in connec- 
tion with the requisitioning. 

(a) Where the Central Government or the Provincial Govern- 
ment has requisitioned any property under sub-rule (rt), that 
Government may use or deal with the property in such manner as 
may appear to it to be expedient, arl may acquire it by serving 
on the owner thereof, or where the owner is not readily traceable 
or the ownership is in dispute, by publishing in the official gazette, 
a notice stating that the Central or Provincial Government, as the 
case may be, has decided to acquire it in pursuance of this 
rule. 

(5) The Central Government or the Provincial Government 
may, with a view to requisitioning any property under sub-rule (1) 
or determining the campoan payable under sub-rule (4), by 
order— 


(a) require any person to furnish to such authority as may be 
specified in the order such information in his possession relating to 
the property as may be so specified, 


v. 
H, C. Gupta. 
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(b) direct that the owner, occupier, or person in possession of 
the property shall not without the permission of Government dispose 
of it (or where the property isa building, structurally alter it) (or 
where the property is movable, remove it from the premises in 
which it is kept) till the expiry of such period as may be specified 
in the order. 

A copy of the Government of India notification dated the a7th 
February, 1943, over the signature of the Secretary to the Govern- 
ment of India and published in the Gazette of India was handed 
up to me by learned Counsel for the petitioner. There is no 
dispute as to the correctness of this copy. The notification runs 
as follows :— 

“ Notification. 

No. 6—Dc (1) 43—In exercise of the powers conferred by sub- 
section (4) of section a of the Defence of India Act, 1939 (XXXV 
of 1y39), the Central Goveinment is pleased to direct that the 
powers conferred on it by rule 75A of the Defence of India Rules 
shall, in respect of any laad and any building, part of a building 
or other premises together with any fixtures, fittings and furniture 
or other things therein, be exerciseable also by the Additional 
Land Acquisition Collector, Calcutta and 24-Parganas, within the 
town of Calcutta and its suburbs and in the District of the 24- 
Parganas." ; 

In exercise of the powers thus delegated to him by or under 
the aforesaid notification the respondent, who is the Additional 
Land Acquisition Collector of Calcutta and 24-Parganas, made the 
impugned order on November agth, 1944. The order is in the 
following terms : — 

"Whereas in my opinion it is necessary and expedient, for 
securing the defence of British India, the efficient prosecution of 
the wàr, to requisition the bulidings together with the compound 
thereof (and all fixtures, fittings, furnitures therein) described in 
the schedule below and to make the following orders in connection 
therewith : à i 

Now, therefore, in exercise of the powers conferred by sub- 
rules (1) (2) and (5) of rule 75A of the Defence of India Rules, 

- which have been directed under sub-section (4) of section a of the 
Defence of India Act, 1939, (XXXV of 1939), to be exercised by 
me, I make the following order namely :— 

Mr. Mackertich John of the premises the owner of the said 
buildings 

(a) shall place the said buildings, at the disposal and under 
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the control of Land Acquisition Collector, Calcutta on and from 
6th December, 1944, at 10-30 A.M. until six months after the termi- 
nation of the present war unless relinquished earlier-; : 
, (b)-sball furnish to the said Land Acquisition . Collscion Cal- 
cutta such information, in his-her-their possession relating to. the 
said buildings, as the said Land Acquisition Collector, Calcutta, may 
by an order in writing specify ; and 

(c) shall not, without the permission of the said Land on 
sition Collector, Calcutta in any way dispose of the said buildings 
as long as this order remains in force... 

The Schedule of ‘land and building. 

Remaining portion of the Continental Hotel, 12, Chowringhee 
Road which had not been previously requisitioned”. 

Mr. Chatterjee argued that Rule 75A provides for two things: 
(i) formation of opinion regarding certain specified matters by the 
Central Government or the Provincial Government and (ii) the 
making of the specified order or orders. No order could be made 
unless and until the Government concerned formed the necessary 
opinion. The formation of the opinion was mandatory. The 
government concerned must apply its mind to the necessity or . 
expediency for securing certain specified objects. It must at the. 
same time bear in mind the inhibition laid dowrin section r5 of 
the Act, namely the ordinary avocations of life and the enjoyment 
of property should be interfered with as little as might be con- 
sonant with the purpose of ensuring the public safety and interest 
and defence of British India. Bearing both things in mind, it 
should form its opinion and it is only when this opinion was formed 
in favour of making the order that the order should be made. This 
obligation of forming a requisite opinion, argued Mr. Chatterjee, 
was a duty cast upon the Government. Therefore Rule 75A 
imposed a duty and conferred a power. Section a, sub-sectionf (4) 
and (5), empowered respectively the Central Government and the 
Provincial Government to delegate any power or duty, which was 
by any rule made under sub-section (1) conferred or imposed on 
it, to Certain persons or authority. The Government concerned 
could delegate either the power or the duty or both. The notifi- 
cation in this case delegated only the power but not the duty. 
Therefore, contended Mr. Chatterjee, the duty or obligation to 
form the requisite opinion was retained by the Government. The 
Government had to discharge this duty first and then the ree 
pondent could in exercise of the power make the order. The 
recital in the order showed that the respondent had formed certain 
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opinion. The duty ‘of forming the opinion not having been: 


delegated to him, hit opinion did not count and -was quite 
irrelevant. The Government had to form the opinion and on the 
face of the order, that nót having been done, the order was illegal 
and void, for the essential prerequisite to the making of a valid 
order was absent. The argument is attractive but is, in my judg- 
ment, unsound, on close examination. Itis quite true that the 
formation of the opinion is &bsolutely necessary for the exercise 
of the power, but that does not mean that the one is totally inde- 
pendent of or unconnected with the other. I regard the obliga- 
tion rather as a condition or qualification or limitation annexed 
to the power, than as, a fetter imposed on the power by itself, a 
separate or independent daty irrespective of the power. In my 
judgment this obligation has no separate or independent existence 
or use of its own. It is, as I have said, in the nature of a condi- 
tion or qualification or limitation annexed to the power and cir- 
cumscribes the scope and limit of the power. It is an integral 
part of the power itself. The formation of the opinion and the 
making of the order are but one composite act. The discharge 
of the obligation to form the requisite opinion and the making of 
the order together constitute the valid exercise of the power. This 
being so, the delegation of the power carries with it its own limi- 
tation as part of- itself and the delegatee must perform the one 
composite act, namely, the formation of the opinion and the making 
of the order. I agredwith the learned Advocate-General that the 
expression “duty” in sub-sections (4) and (5) of section a refers 
to any substantive and independent duty that may, by the rules, 
be imposed on the Government concerned under sub-section (3) 
(iv) (a) and (b) of that section, There is no question that the 
power has been validly and properly delegated to the respon- 
defit, After such delegation the opinion must be that of the 
tespondent and not of the Government and must therefore be 
formed by him. The order explicitly shows that the respondent 


formed his opinion. In my judgment therefore this part of Mr. 


.Chatterjee's arguments must be rejected. 

The learned Advocate-General contended that thia doas do 
was not maintainable. No ¢evttorari would lie, because the res- 
pondent in acting under Rule 75A was nota Court. This was 
not disputed by Mr. Chatterjee. The Advocate-General next con- 
tended that no mandamus could be granted. He referred me to 
the, caso of Ax parte Cook, im re Dyson (1). There the Commis 


(1) (1860) 29 Li ]::Q; B. 68. a 
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sioners of the Insolvent Debtors Court refused to recognise an 
assignment by the debtor. Then the assignee of the debtor 
obtained a decree in the Chancery Court upholding his assign- 
ment. The Lord Chancellor expressed the opinion that the 
applicant’s title having been confirmed by the decree, the duty 
of the Commissioners of the Insolvent Debtors Court became 
ministerial and an application could bs made to the Court of 
Queen's Bench fora mandamus The applicant thereupon made 
this application. The Court of Queen’s Bench, however, held 
that the duties of the Commissioners were not ministerial but 
were judicial and therefore mandamus could not be granted. I do 
not see how this case helps the respondent. Hs cannot take up 
inconsistent position. He ‘resists certforart on the ground that 
the order complained of is not a judicial order. He cannot turn 
round and say that mandamus does not lie, because the order isa 
judicial one and not merely a ministerial or executive act. 


The learned Advocate-General then argued that the power 
having been validly delegated and the responilent having exercised 
the power in gooc faith, this Court should not substitute its own 
opinion for the opinion of the respondent and interfere with the 
order. He relied on the observations of Ameer Ali, J., in Jn re: 
Sm. Lakshmimoni Dassi (1). It is now firmly established that 
where such power as is mentioned in Rule 75A is given to any 
particular authority and the exercise of the power is only depen- 
dant on the opinion of that authority, then the formation of the 
opinion of that authority is clearly a matter for executive direction 
and cannot be qusstioned ina Court of law. The Court cannot 
investigate into :he grounds or the sufficiency or otherwise of 
the materials or evidence on which that opinion is formed and 


"aubstitute its own opinion for that of the authority concerned. (See 


Liversidge v. Sir John Anderson (2). It is equally well established 


“that if such power is exercised in bad faith or for a collateral 


purpose, it is an abuse of the power and not in reality an exercise 
of the power anc the Court can interfere with such colourable 
exercise of power. Where the issus is raised as to bad faith or 
collateral purpose, the Court has to investigate the matter and 
decide the issue. I had occasion to deal with this aspect of the 


matter in my judgment in Js re: Baswarilal Roy (3) and I 


(1) (1940) 45 C. W. N. 401. 
(a) [1942] L. R. A. C. 206, 
(3) (1944) 48 C. W. N. 766. AD 
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adhere to what I said in that case. Inthe case now before me, 
the good faith of the respondent is not challenged in the sense that 
the charge of ill-will sought to be made out in the petition is not 
persisted in. What is insisted on is-that the order in its true 
meaning and effect is wholly outside the purview of Rule 75A, 
and beyond the power entrusted to the respondent under that 
rule. This issue having been raised it is incumbent on me to 
consider and decide it. This leads me toa consideration of Mr. 
‘Chatterjee’s second contention. 


The point was formulated by Mr. Chatterjee as follows: Rule 
75A is concerned with requisition and acquisition of property, 
movable in the sense of chattels, ‘and ‘immovable. It does not 
authorise the requisitioning of any business or commercial under- 
taking. General control of industry etc, is secured by Rule 8r. 
He relied on the case of Lahore Electric Supply Co. Ltd. v. The 
Province of Punjab (1). In that case Young, C. J., after reviewing 
some of the English decisions, held at p. 638 that the Court could 
interfere if it was satisfied either that the order under Rule 75A 
was sifra vires or that the order was not made dona fide but for 
some collateral purpose. Then at p. 639 the learned Chief Justice 
held that Rule 75A was not applicable at all to the requisition 
or acquisitión of án undertaking. I did not understand the learned 


Advocate General to controvert the principles laid down in that 
Lahore case. 


The learned Advocate-General faintly suggested that an hotel 
was notan "undertaking". The dictionary meanings of "'under- 
taking” are “that which is undertaken ; any business, work or 
project which a person engages in, or attempts to` perform; an 
enterprise ; a promise or engagement" The word “ under- 
taking” is defined in Rule 81 as meaning “any undertaking in 
way of any trade or business and includes the occupation of hand- 
ling, loading or unloading goods in the course of transport.” In 
Medawar v. Grand Hots] Co. (2), Lord Justice Bowen, at p. 25, 
and Lord Justice Fry at p. 28 referred to the mode in which “the 
business of an hotel” was carried on. In Lamond v. Rickard and 
The Gordon Hotels, Ltd., (3), Lord Esher, M. R., referred to the 
proprietors of the hotel as “those who carried on the business of 
the hotel”, Ihave no doubt in my mind that an horelis a busi- 


(1) (1943) L L. R. 24 Lahore, 617. 
(a) (189r) L. R. a Q. B. 11. 
(3) (1897) 1 Q. B. Sar (543). 7 
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ness and consequently an “undertaking” in ordinary as well as in 
legal parlance. 

The learned Advocate-Geners] next contended—and this was 
his main argument on this point—that by the impugned order 
only the buildings, being the remaining portion of the Continental 
Hotel, ra, Chowringhee Road which had not been previously 
requisitioned, had been requisitioned. He referred me to the 
text of the order in the Lahore case (1) at p. 629 and said that by 
that order Government not only requisitioned all property, -both 
movable and immovable, but also the employees in order that 
the supply of electrical energy might not be interfered with. There 
the whole "undertaking^.as a going concern had been requisi- 


‘tioned. The company there could not carry on any other busi- 


ness anywhere else of supplying electrical energy withouta fresh 
license under the Indian Electricity Act. In the case now before 
the Court, argued the learned Advocate General, the business or 
its goodwill had not been affected or impaired in'any way and 
the petitioner was free to carry on his business of Continental 
Hotel at any other place in Calcutta or even at the next-door. It 
is quite true that in the Lahore case (r) the whole circumstances 
precede the requisition order and the very terms of the order ` 
made it quite plain and obvious that the whole of the undertaking 
asa going concern had been requisitioned and it was easy to 
apply the principles laid down by the learned Chief Justice. What 
are the circumstances ‘and facts now before me? Herel havea 
petitioner who has been carrying on this hotel business for the 
last 30 years at this particular place for which he pays rent at 
Ra. 4,000 per month besides municipal taxes, On the ground 
floor he had a restaurant and on the first floor he had accommoda- 
tion for boarders and lodgers. Since the commencement of the war 
‘his‘customers have been mainly military personnel. The Govern- 
^ment requisitioned and took possession of practically the whole of 
‘the ground floor which used to-be utilised as a restaurant and it is 
"being run as a restaurant or canteen for military personnel. Now 
the Government has requisitioned the remaining portion of the 
Continental Hotel that had not been requisitioned previously. A 
lady and a gentleman arrived to take charge of the place for the 
“purpose, as they said, of running it as an hotel for military per- 


i sonnel. What, I ask, isan hotel business, apart from the place 


where it is located, the amenities and environments of the place, 
the furniture, fixtures and fittings and utensils and services which 


G) (1945) I. L. R. 24 Lah, 617. Ta n 


€ 


? 
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are available at the place,-the name in which it is carried on, the 
skill of management and the customers on whose patronage it 
depends? The Government threatens to -take over the ~place 
where the petitioner’, business has been carried on. ` The furni- 
ture, fixtures and fittings are mentioned in the recital in tha order 
88 properties considered necessary. to be requisitioned ,along with 
the buildings, although in the, operative part only buildings - are 
mentioned. The place wil be run as an hotel for.the same 


class of customers who are in the habit of patronising the peti- - 
tioner's hotel. What, then, is left of,the petitioner's business ? 


The petitioner is left with only the name and his skill~ of manage- 
ment. Where will he apply this skill ? 7 Itc. is,said he may start 
an hotel at any other place. The argument of the learned 
Advocate-General proceeded on the assumption that the place of 
business had no LPS Or M ue for “a business. I do not 
agree. EN 

. "Goodwill" was | defined by Lord Eldon, in Couttoell v. Lye 
(1) as “nothing more than the probability that the old customers 
will resort to the old place" and by Wood, V. C., in Churtom v. 
Dougias (a) as meaning “every advantage...............that has been 
acquired by the old firm in carrying on its business, whether 
connected with the premises in which the business was previously 
carried on, or with the name of the lata firm, or with any other matter 
carrying with it the benefit of the business”. The subsequent 
observations of the learned Judge show that in some business, 
e. g-, & nursery business or a retail shop the locality is the impor- 
tant element of the goodwill and in the other businesses, e. g, & 
large wholesale business the name is the important element. 

In Ex parte Punnett: In re Kitchin (3) which was concerned 
with a public-house Sir George, Jessel, M. R. said at p. 233 :. 

“It is quite plain that the goodwill of a public-house passes with 


the public-house. In such a case the goodwill is the mere habit of, 


the customers resorting to the house. It is not what is called a 
personal goodwill’. : 

The local situtation of goodwill was, much dcnsa in the 
House of Lords in Ze Commissioners of Inland Revenue v. Muller 
& Co.'s Margaiins, Lid. (4). It is true that the questipn: arose 
under the Stamp Act but the observations of their Lordships are 


(1) (1810) 17 Ves. 335 (346). t 
(a) (1859) Johns 174 '188). - : 
(3) (1880 L. R. 15 Ch, D. 226. n- Z. 

(4) (1901) L R. A C. 217. 
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expressed in general terms. Thus’ Lord Macnaghten observed at 
Pp. 223-224 a8 follows :— 

‘What is goodwill? It isa’ thing very easy to describe, very 
difficult to define. It is the benefit and advantage of the good 
name, reputation and connection of a business. It is the attrac- 
tive force which brings in custom. Itisthe one thing which dis 
tinguishes an old established business ffoma new business at its first 
start. The goodwill of a business must emanate from a particular 
centre or source. However widely extended or diffused its in- 
fluence may. be, goodwill is worth nothing unless i: has power of 
attraction sufficient to bring customers home to the source from 
which it emanates. Goodwill-is composed of a variety of elements. 
It differs in its composition in different trades and in different busi- 
nesses in the same trade. One element may preponderate here and- 
another element there”. 

_ Further the same noble and learned Lord said :— 

“For my part, I thiok that if there is one attribute common 
to all cases of goodwill, itis the attribute of locality. For’ good- 
will has no-independent existence. It cannot subsist by itself. It 
must be attached to a business. Destroy the business, and the 
goodwill perishes with it, though elemsnts remain which may 
perhaps be gathered up and be revived agiin. No doubt, where: 
the reputation of a business is Very widely spread or where it is- 
the article produced rather than the producer of the article that 
has won popular favour, it may be difficult to localis: goodwill. 
But here, I think, there is no difficulty". 

To the like effect is the observation of Lord Jamss of Hereford 
at p. 228 :— - 

“I entirely dissent fom the view that the goodwill of a busi- 
ness, :ither wholesale or retail, cannot be locally situated. On 
the contrary, I should ‘say that the goodwill of most businesses 
is locally situated. There may be exceptions, but this case is not 
one of them”. 

The portion of the speech of Lord Sabio. 8t pp. 230-231 is. 
indeed instructive. After.pointing out that there wasa difference 
between the sale of a goodwill together with the premises in which 
the trade is then carried on and the sale of a goodwill without any 
interest in land or buildings connected with it, his Lordship at p. 
331 proceeded as follows :— 

, “In. the first of these cases the trade and the premises are 
inseparable so long as the trade is there carried on. The 
advantages and facilities constituting the goodwill are all more or. 


, 
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less derived from them, or the ‘profitable results of such goodwill ` 


are therein realised. The goodwill of a trade carried on in a 
shop is as essential to the tradesman as the shop itself, which is 
benefited by it. What isthe trade of a shop but the business 
done in it and how is that custom brought to the shop but by the 
goodwill attached to it? The combination of a suitable shop 
with the trade done in it, and the goodwill inducing that trade, 
seem to me to be inseverable. In my judgment, it matters not 
whether the business be & manufacturing one, or that of a shop- 
keeper, or a publican, ora brewer; in each case the seller of his 
business premises with his goodwill sells, and the purchaser buys, the 
outgoing man's premises, with, so far as in}him lies, the whole business 
carried on therein as a going concern, with the same prospects the 
vendor himself would have had, had he continued it, and I think 
it immaterial whether the business has been built up by reason ‘of 
the personal good qnalities of the outgoer, the goodness of his 
wares or merchandise, the good situation of the premises, or the 
absence of competition ; in each case the business and custom, 
in fact, have been attracted to the house or premises and when 
the incomer takes possession he takes all the chances offered and 
conveyed to him by his purchase, of standing, so faras the busi 
ness is concerned, in the shoes of the outgoer, and he mast rely 
upon his own good qualities and aptitude for bis undertaking 
to continue the prosperity of the business and profit by his 
bargain", 

The following quotations from the speech of Lord Lindley at 
p- 335 are material : 

"Goodwill regarded as property has no meaning except in 
connection with some trade, business or calling. In that connec- 
tion I understand the word to include whatever adds value toa 
business by reason of situation, name and reputation, connection, 
introduction to old customers, and agreed absence from competi- 
tion, or any of these things, and there may be others which do 
not occur to me. In this wide sense, goodwill is inseparable from 
the business to which it adds value, andi in my opinion, exists where 
the business is carried on....... eee . 

“That in some cases ‘and to some extent goodwill can and 
“must be considered as having a distinct locality, is obvious, and 
was not in fact disputed. The goodwill of a public house, or of a 
retail shop is an instance. The goodwill of a business usually 
, adds value to the land or house in which it is carried on if sold 
with the business, and so far as the goodwill adds value to lend 
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and buildings, the goodwill ‘can only be regarded as situate 
where they are. In such a case the goodwill is said to be annexed 
to them”, E 

The above observations have been adopted as general defini 
tions of “goodwill” in Simpson v. CAarington & Co. Lid, (1). 

The authorities mentioned above clearly establish that some 
attribute of locality is common to all cases of goodwill Good- 
will emanates froma particular centre or source. It has a local 
habitation. It draws custom home to the soures from which it 
emanates. This is obviously so in the case of a retail shop, a 
brewery or a public-house, The same considerations, in my 
opinion, apply to an hotel and particularly a residential hotel. 
I have no doubt in my mind that the situation of Continental 
Hotel on Chowringhee Road facing the Maidan, its proximity to 
places of amusement and shopping centres are calculated to attract 
customers to it. Further, a residential hotel may well acquire 
a reputation for the size and comfortable arrangement and ven-, 
tilation: of its rooms and the other amenities attached thereto. 
The goodwill of an hotel business may and does easily become: 
attached to a particular house. The attribute of locality is, in 
my opinion, of very great importance so far as the goodwill of 
an hotel business is concerned. The Continental Hotel on 
Chowringhee Road is certainly not the same thing as Continental 
Hotel, say, on Bowbazar Street. It is said that the petitioner 
may start an “hotel at any other house on Chowringhee Road. 
If houses suitable for an hotel were so plentiful on the Chow- 
ringhee Road, why does the Government consider this particular 
place as specially fit for being requisitioned ? Obviously, because 
this place is specially suitable as an hotel, hasa reputation and 
is well known and can be easily taken over asa going concern. 
The restaurant on the ground floor which, since the war, was 
patronised mostly by military personnel has been requisitioned 
and is being run as a canteen for military people. The remaining , 
portion of the Hotel is being sought to be ‘requisitioned for 
running a same kind of establishment as is being run by the peti- 
tioner and for the same class of customers. It is quite clear that 
by requisitioning this house the authorities expect to get an hotel 
88 & going concern, and intend to run it by some person of their ' 
choice namely, Mr. and Mrs. Lettington. Thus by requisitioning 
the buildings the authorities are in fact and in reality taking over 
not only the buildings but the goodwill of the petitioner's business 

(1) [1934] 1K, B. 64. l 
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which is attached to the buildings. It may be possible for the 
petitioner to start an hotel under the same name elsewhere but 
that will really be a new business without the goodwill that 
emanated from its present location. His existing business which 
is a going concern, which has had for the last 3o years its habita- 
tion in thess buildings where his customers have been attracted 
will be gone for ever. This appears to me to be the real subs- 
tance of the matter. Ín my judgment the impugned order not 
only requisitions the buildings as the learned Advocate-General con- 
tended, but under the guise of requisitioning the'buildings it also 
requisitions the business undertaking of the petitioner, for the good- 
will of his business which is attached to the buildings must neces- 
sarily go along with them. "This cannot be done under Rule 754A, 
&*has been held in Zhe Lahore Electrte Supply Co.’s case (1) to 
which I have already referred. Even if the order does not 
directly requisition the business, it certainly indirectly does so. 
It is a quite well established principle of law that a thing which 
cannot be done directly cannot be done indirectly. "This princi- 
ple has been applied to a variety of cases and I need only refer 
to the cases of Tügore v. Tagore (a) ; Rajender Dutt v. Sham Chund 
(3); Rojomoyee Dassee v. Troyluhkho Dassee (4); The Attorney- 
General v. Bovet (5); Robinson v. Hardcastle (6); Dos v. Carter (7), 
Hughes v. Statham (8) and Booth v. Bank of England (9). 

The matter may, I think, be also looked at from another angle. 
Even if it were held that by the impugned order only the build- 
ings have been requisitioned yet requisitioning the place where 
the hotel business bas been carried on for all these years 
destroys the business for all practical purposes and deprives the 
petitioner of the goodwill of his business or a véry important 
part thereof. This goodwiil is property. Therefore the petitioner 
will be deprived of his property. This, under section 299 (1) of 
the Government of India Act cannot be done save by authority 
of law. The only law by which a person's business or goodwill 


(1) (1943) I. L. R. 24 Lah, 617. 
. (2) (1872) 9 B. L. R. 377 (402) ; 18 W. R. 359. 
(3) (1880) I. L. R. 6 Cale. 106. 
(4) (1901) I. L. R. 29 Calc. 260. 
(5) (1886) 15 M. & W. 60 (713 
(6 (788) a T. R. 241 (252.) 
(2) (1799) 8 T. R. 300 (301.) 
(8) (1825) 4 B. & C. 187 (193.) 
(9) (1840) 7 Ch. & Fin. 509 (539) 
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thereof may be impaired or affected and to which I have been 
referred is to be found in Rule 8r. To deprive, the petitioner of 
his business undertaking by an order purported to be made under 
Rule 75A—for that will be the inevitable result of the order— 
amounts, in my opinion, to depriving the petitioner of his property 
otherwise than by authority of law and is opposed to section 299 (1), 
of the Government of India Act, 1935 

For reasons stated above the impugned order, in my judgment, 
is w//ra vires Rule 75A and cannot stand. If the order which is 
an zdministrative.or ministerial order is illegal, there can, be no 
difficulty in granting & mandatory order under section 45 of the 
Specific Relief Act. I accordingly direct and order the respon- 
dent to do the following act, namely to withdraw or cancel the 
order complained of and forbear from enforcing the impugned 
order. The Rule is therefore made absolute to this extent. 
The petitioner will be entitled to the costs of this application. 

Fowler & Co.: Solicitors for thé Petitioner. 

S. M. Basu : Solicitor for the Opposite Party. 
P. 8; 8. C. Rule made absolute. 


APPELLATE CIVIL 


Before Mr. Justice R. C. Mitter and Mr. Justice N. A. 
Khundhar. 


BHUPENDRA NATH ROY CHOUDHURY 
p. 
MONORANJAN BHUIA AND ANOTHER.* 


Bengal Monusy-lenders Act, (X B.C. of 1940), section 96—keliefe under, if 
may be granted, in respect of mortgage-debtor, satisfied by transferring 
mortgaged premises before January 151, 1939—5wii under, if Hes. à 
Where a debt has been discharged by amioable payment before the rat 

Janoary, 1939, the Court has no power to grant any of the reliefs mentioned 

in section 36 of the Bengal Money-lendars Act. 

*Appeal from Original Decree No. 126 of 1942, against the decree 
of Mazheruddin Ahmed Esq., Subordinate Judge, Su Court. Zillah Deacon, 

dated the 19th September, 1941. 
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It makes no difference in: principle where the loan has been fully satixed 
either by payment in oash or in kind or by acoord and satisfaction. 


Where, therefore, a mortgagor transferred the mortgaged premises in 
consideration of the sum found to be then due on the mortgage-bond on an 
account having been made up and interest calculated at the bond rate of of 
per oent per annum, compound interest, long before the rst January, 1930) 
and instituted after the Bengal Money-lenders Act had come into force 
a suit under section 36 of the Act, for reliefs mentioned therein : 


Held, that the Court had no power to grant the reliefs, 

Appeal by the Borrower Plaintiff. 
Suit under section 36 (1) of the Bengal Money Lenders Act. 
The material facts will appear from the judgment. - 


Dr. N, C. Sen Gupta, Mr. Radkica Chandr Chatterji and 
Mr. Satya Priya Ghose for the Appellant. 


Messrs. Hiralal Chakmvarty and Bhagirath Chandra Das 
for the Respondents. 


C. A. V. 


The judgment of the Court was a3 follows ;— 


The appellant borrowed Rs. ra,ooo from the respondents on 
the 27th February, 1929, on the security of his house at Dacca. 


The mortgage instrument provided for compound interest atthe' 


rate of 93% per cent per annum. On the 8th October, 1937, an 
account was made up anda sum of Rs. a4,coo was found due to 


the mortgagees. Apparently interest was calculated at the bond 


rate in making up this account. On that date the appellant by 
a registered conveyance (Ex. A) sold the mortgaged premises to 
the respondents in consideration of the said sum, which as wo have 
already stated, represented the'amount of the loan then due. 


On the rst September, r940, the Bengal Money-lenders Act 
came into force, On the 6th February, 1941, the appellant ine- 
tituted the suit in which this appeal arises for relief under section 


. g6{1) of that Act. He asked the Court to reopen the said sale, 


and determine the amount of his indebtedness by scaling down 
interest, give him back possession and to allow him to pay the 


‘amount that may be found due by instalments. He stated in his 


plaint that after the mortgage he had improved the mortgaged 
premises at considerable costs. If some of the improvments which 
he had to make under compulsion at the instance of the Dacca 
Municipality be taken into account he was entitled to get from 
the mortgagees a sum of Rs 7133-5-4 for which he asked fora 
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decree.’ This was his alternative prayer which was abandoned in the 
lower court and has not been urged before us. 

The learned Subordinate Judge dismissed the suit. He held 
that the suit was not maintainable in view of the fact that the mort- 
gage debt had been satisfied fully in October 1937, long before 
the Bengal Money-lenders Act had come into operation, and 
so no relationship of creditor and debtor was subsisting between 
the parties when the suit was instituted. Hence this appeal. 

A faint attempt was made before us by the appellant’s advocate 
to show that there is no legal evidence to support the finding of 
the lower court that the mortgage debt had been fully satisfied 
in October 1937, but that point was not ultimately pressed. There 
is algo good evidence to support that finitng. The questions of 
law therefore are ; 

(r) Is the suit maintainable, seeing that the plaintiff was nota 
borrower at the date of the suit and 

(2) Assuming the suit to be maintainable can the said sale be 
reopened. 

Section 36 of the Act defines the powers of the Court and 
also lays down the procedure through which relief is tobe 
obtained. The procedure can be summarised in the following 
manner : ` 

(1) Wherea suit for enforcement of the loan ora suit for 
redemption as the case may be is pending at the time when the 
Money-lenders’ Act comes into force. In such a case the Act 
might and ought to bs invoked by the borrower in that suit. 

(2) Where such a suit had ended in a final decree before the 
Act had come into force: Ifthe suit was pending on the rst 
January, 1939, or if there were any, proceedings pending on or 
instituted after that date which would bring the suit within the 
definition of a suit to which the Act applies the borrower is to 
seek relief either 


(a) through an application for review filed within the time men- 
tioned in section 36 (6) (a) (ii) ; or 

(b) by taking an objection iu the execution proceedings, pro- 
vided that execution is in the Court which had passed the decree. . 
[Mohini Ranjan v. Surendra (1). l 

(3) Where no such suit had been instituted at all the borrower 
is entitled to seek relief either : 

(a) through an application under section 38 of the Act or | 


4 


() (1941) 45 C. W. N. 973. 
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(b) by an independent suit for relief prone for in the first 
paragraph of section 35:(1). 

In cases falling under the caii heading .a- suit for relief 
would seem to be the only means available to a. borrower, where 
the time for filing review had .passed and the execution has been 
taken by the lender in a transferee Court, not the out which had 
passed the decree. 

The legislature :has put the different methods for obtaining 
relief as indicated above, so to say, in a lump: The doctrine of 
ves judicata may have to be. applied if the borrower fails to avail 
himself of the procedure indicated above ina case coming within 
the first head and the question of election of remedies may have 
to be invoked if he fails in. his attempt to obtain relief by one 
method and then seeks relief by another, when more than one 
way is open.to him according to the- langasge of the, statute. On 
these questions we express no opinion, as it is not necessary. 

In the case before us there is no possibility of a suit by the 
lender to enforce the loan, for he was fully satisfied in 1937. If 
the sale cannot in law be reopened by invoking the powers given 
in section 36 of ahs Ach a fuit for, redemption is also out of 
question. 

The learned Subordinate Judge was of opinion that the uit 
was not maintainable as at the date of the suit there was, no rela- 
tionship of lender and borrower. The decision in Balai Chand 
De v. Akshaya Kumar: Seal (1) is inconsistent with that view, 
though the actual point decided in that case was different. The 
word "borrower" imthe phrase “suit brought by a borrower for 
relief" occurring in section 36 (1) may be descriptive only, but in 
the view we are takiag on the second question of law raised before, 
ua, it is not necessary to decide that point also. ‘ 

One of the powers conferred on the Court by section i5 is 


that it can reopen any "transaction" between the borrower and, 


the lender, subject to the limitation contained in proviso (1) of 
section 36(1). A sale by the borrower to the. lender in full or 
part satisfaction‘ of the loan would ordinarily be covered by the 
word "transaction" occurring in clause (a) of section 36 (1), but it 
would be otherwise if there are other indications of the legislature’s 
intention. 

In the case where thee: has been a decree in respect of the 
loan the provisions of the statute is clear. The Court would not 


` (1) (1944) 48 C. W. N. 596. 
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be entitled to invoke any of the powers conferred upon it by the Act 
for giving relief if the decree had been fully satisfied before the 
1st January, 1939. The position however is not so clear where 


there was no suitin respect of the loan but it had been fully.. 


satisfied or paid by the debtor before the 1st January, 1939. If 
the dues of the creditor be calculated in terms of the engagement 
which provided for interest at arate in excess of that mentioned 
in section 30 of the Act and that amount is paid up before the 
1st January, 1939, the court has no power under the Act to direct 
a refund by the lender to borrower of the excess amount that may 
be found on a calculation being made in terms of section 30 of 
the Act, The Act gives a limited power to decree refund, and 
that power is confined to the case where interest is charged in 
the accounts or paid after the rst January, 1939, at a rate exceeding 
that provided for in section 30 or the amount so paid contravenes 
that section. Those are the only cases where the court has power to 
direct payment or refund by the lender.to the borrower. Tt would 
therefore follow that where the debt had been discharged by 
amicable payment before the 1st January, 1939, the court would have 
no power in a suit by the borrower for relief filed after the Act had 
come into operation to direct a refund to the borrower the 
amount which may be found to be in excess of what may be found 
out on calculating interest in terms of section 30 of the Act, and in 
our judgment it makes no difference in principle, where the loan had 
been fully satisfied prior to the rst January, 1939, either by pay- 
ment in cash or in kind or by accord and satisfaction, This in 
our judgment is the limitation which the legislature had intended 
to put on powers of the court though the language of section 36(1) 
clause (a) has been couched in very wide terme. We accordingly 
hold that the sale of the 8th October, 1937 cannot be reopened 
and so accounts cannot be taken on the footing that there is still a 
mortgage. The appeal accordingly fails. 

The result is that the appellant's suit is dismissed but in the 
circumstances of the case wo direct the parties to bear their 
respective costa throughout. ' 


P. 8. | Appeal dismissed. 
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HAFIZUDDIN MANDAL AND O1HZRS 
v. 
M\HIM CHANDRA GHOSH AND ANOTHER. 


Bengal Agricultural Debtors Act, (VII B.C. of 1936, as amended by Act VIII 
B.C. of 1940) sections 18 and 44¢—Debt Settlement Beard, if has juris- 
diction to decide whether a decree of Civil Court ts barred—Such 
decision, if wrongly made, a nullity. 

In au enquiry under section 18 of the Bengal Agricultural Debtors Aot, 
the Board has jurisdiction to determine whether a debt based on a decree of 
civil court Is barred by limitation. 

In any case such a decision could not be treated asa nullity ; at the most 
it would be a wrong decision on a point of law reached in an irregular manner 
and oan only be put right by proper procedure. 

Second Appeal by Judgment-debtors. 

Application to the Debt Settlement Board. 

The material facts will appear from the judgment. 

Messrs. Hari Prasanna Mukhirjee and Nirmal Kumar Sen, for 
the Appellants. | 

Afr. Surajit Chandra Lahiry, (Amicus Curie) for the Respon- 
dents, 

C. A. V. 
The judgment of the Court was as follows :— f 


This appeal is by the judgment debtor and it raises the ques. ` 


tion whether & Debt Settlement Board has jurisdiction to decide 
that a debt is barred by limitation. The respondent is nêt repre- 
sented here and I am much obliged to Mr. Lahiry for the assistance 
he has given me as amicus cus te. 

There is no dispu'e asto the facts. The debt in question is 
a sum of Rs. 160 payable on a decree obtained by the respondent. 
The Board determined it at Rs. 160 and called on the respondent 
to produce a certified copy of the decree. Instead of doing that 
he produced what is described as a searching slip. The Board 
“examined it and then announced that the debt was barred by limi- 


' tation, So nothing was due on it. 


The respondent filed the present execution case. The appel- 
lant objected that execution could not proceed in view of the 


*Appeal from Appellate Order No, 354 of 1943, against the order of R. 
C. De, Esq,. Subordinate Judge of Dinajpur dated the a7th April, 1943, 


reversing that of M. N. Roy, Esq., Munsif, Balurghat, dated the goth - 


Jone, 1942. 


157. 


1945. 
Sea 
May, IT, 14. 


— 


May, 15. 
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decision of the Board. The Munsif upheld this objection but his 
decision has been reversed by the Subordinate Judge in the lower 
appellate court. 


The decision of the learned Subordinate Judge was rather half- 
hearted. He did not go so faras to hold that Boards have no 
jurisdiction to deal with limitation. He held, however, that they 
could not do so in the cases of debts based on decrees of civil 
courts. He based his conclusion on the proviso to section 18(1) 
which is in these terms : 

Provided that a decree of a Civil Court relating to a debt shall 
be conclusive evidence as to the existence and amount of the debt 
as between the parties to the decree. 


In my judgment this decision cannot be supported. The debt 
undoubtedly exists. The question the Board was deciding was 
whether any remedy for recovery was still open to the creditor. 
In my opinion the Board must bave jurisdiction to deal with limi- 
tation in all cases or in no cases, l 

It is, therefore, necessary to consider whether these Boards 
could decide that a debt is barred by limitation. .It was conceded 
in all the courts that the decision of the Board in this case was 
absolutely wrong. 

The law of limitation is a matter of great difficulty to prac- 
tising lawyers of long experience. Prima facie it might seem 
strange that questions involving this law should be relegated to 
the decision of laymen who know nothing about it. But however 
startling and alarming the result may be, I have reached the- 
conclusion that the decision of tbe learned Munsif is correct. 


In section 45(1) of the Act it is provided that the provision of 
the Indian Evidence Act and the Code of Civil Proczdure shall 
not apply to proceedings before a Board. There is no reference 
to the Indian Limitation Act. It could hardly be contended that 
the provisions of that Act will not apply unless they are specifically 
extended. In view of the provisions of section 3 I hold, not only 
that Boards have jurisdiction to deal with this matter, but that 
an application made after the period of limitation must be ` dis- 
missed although limitation has not been setup asa defence. It , 
is perfectly true that when a debtor files his application under 
section 8 for settlement of his debts, this question does not 
immediately arise. But as soon as he and his creditor are brought 
face to face in the enquiry under section 18, the Board has to 
determine the question of the existence of the debt and that implies 
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the determination of-the further question whether it is barred unless 
the law of limitation has no application. 

Mr. Lahiry Suggested that when once & Board has determined 
a debt under section 18 it has no power to alter the decision. 
Butinthe present case the question of limitation had not been 
decided when the Board made its first decision. In view of the 
very wide connotation of the word ‘doubt’ in section 18 and the 
fact that by the power conferred by section 44 a Board may of 
its own motion review a decision, it seems to me to be impossible 
to bold that the Board had no jurisdiction to make the decision 
upon which the appellant relies. 

I am, however, further of the opinion that in any view of the 
case, the décision of the Board could not be treated asa nullity ; 
at the most it would be a wrong decision on a point of law 
reached in an irregular manner. The respondent ought, there- 
fore, to have appealed against it instead of deciding to treat it as a 
nullity. Iam not prepared to accept the view that it was a nullity 
and to hold that the appellant is to be deprived of his right to Bave 
the debt settled because of this wrong decision of the Board which 


the respondent made no attempt to put right by the proper pro- ' 


cedure. 


The appeal must accordingly be allowed, the order of 
the lower appellate court set aside and tbat of the Munsif 
restored. 

I make no order as to costs. 


P. 8 Appeal allowed, 
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Before Mr. Justice R. C. Mitter and Mr. Justice 
Latifur Rakaman. - 


GOPINATH BISWAS AND ON RIS DEATH HIS HEIR AND 
LEGAL REPRESENTATIVE Hari Papa BISWAS 


T. 


MAULVI MD. NURUL ABSAR, as COMMON 
MANAGER OF THE KHANPUZ. ESTATE 
AND OTHERS.* 


Common Manager, a ointment of—Bengal Tenancy Act, (VIII ef 1885 
B. C) sections 93, 94» 905, 98 and o9—Application therefor by several 
fersons—All applicants and opposite parties not co-owners of all the items 
of property involved, though application contained contrary tndication— 
Failure to appoint common manager within time given by District $wdge— 
Appointment by District Judge—Validity—Morigage by co-skerers of por- 
tion of share—Suit by morigagee—Decree— Execution—Common manager 
made party without sanction of District S'wdge—Sale—Pwrchase by 
morigagee-decree-holder—Symbolical . possession — delivered — Mortgages 

_ purchaser, if may manage purchased share in Khas. 

Thirty-three persons made an application for the appointment of Com- 
mon Manger of seventeen items of property comprised In an estate, Another 
person was subsequently added asaco-applimnt. There were two opposite 
parties to the appliontion, Of those thirty-six persons only the first twenty- 
nine out of the applicants and the two opposite parties had shares in all the 
seventeen items. In respect of one item of property only one applicant 
(No. 34) had an interest and there was nooo-owner. There was no indio- 
thon in the application that all the parties were not co-owners of all the 
seronteen items, The applicants having failed to appoint a Common Mans- 
ge within the time allowed the District Judge appointed a Common 
Manager. Two persons, 5 annas oo-sharers, mortgaged 4 annas share in two 
items of property to another person. The mortgages sued on the mortgage, 
obtained decree and proceeded to execute the decree, The Common Manager 
was made party in the execatioa proceedings without the sanction of the 
District Judge. The mortgagee-decree-holder purchased the mortgaged 
share and obtained symbolioal possession, He broughta salt with a view to 
managing the share in khas after turning out the Cammon Manager, The 
questions that arose were (a) whether the order of appointment of Common 
Manager is a nullity ; and (b) what is the effect of delivery of possession to the 
plaintiff by the Court in the execution proceedings in which the Common 
Manager had been made a party : 


“Appeal from Appellate Decree No. 493 of 1642, against the decree of 
M. H.B Lethbridge, Esq., District Judge of Alipore dated the rath February, 
1942, revermng that of Subordinate Judge of Birbhum, dated the Eth 
May, 1941. 2 
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Held, (1) that the appointment of the Common Manager was illegal and 
the plaintiff was entitled to recover possession from the Common Manager and 
manage his share himself, — 

(2) The order of. appointment of a Common Manager if made on one 
application by one order, where several ought to have been made according 
to the groupings, would be regarded as not merely bat substantially irregular, 

- and oven illegal. 

Fasel Ali v Abdul Mostd (1) and other oases discussed, 

There is no difference in the law on the point before the amendment of 
1928 and after. 

- Obiter: The appointment of the same man in respect of several groups 
Of estate but by separate order in separate proceedings, though it may not 
be prudent, would not be illegal, the selection. of the man for the office of 
common manager being a matter of discretion for the District Judge. 


(3) In case of non-compliance with the essentials of a procedure as regards 
notice etc. relating to the appointment of common manager, a suit would 
Ite, 


Secretary of State v. Jotindra Nath Chowdhury (2) and other cases 
referred to. 
' Appeal by the Plaintiff. 
Suit for possession. 
Dr. S. C. Basak, Messrs. Hiralal Chakravarty and Rabindra 
Nath Bhattacharjee for the Appellant. 


Dr. Naresh Chandra Sen Gupta, Mr. M. Asir for Mr. A, 
Quasem (Sr.) for the Respondents. 


Mr. Ramendra Mohan Majumdar for the Deputy Registrar. 
The judgment of the Court was as follows : 


An estate in Beerbhoom known as the Khanpore estate, com- 
prises seventeen items of immovable property. In 1934 thirty 
three persons made an application to the District Judge, 
Beerbhoom, under section 93 of the Bengal Tenancy Act for 
appointment of a common manager of those seventeen items of 
property. Another person was. subsequently added as a co- 
applicant. There were two opposite parties to the application, 
which was based on the grounds mentioned in sub-section (ii) of 
that section. Of those thirty sir persons the first twenty nine 
out of the applicants and the two opposite parties had shares in 
all the seventeen items; applicants Nos. 31 to 33 (the Dutts) 
. had shares in items Nos. i, 2 and 17 and applicant No. 30, (Hark 
pada Biswas), had share in items Nos. r,2,3, 4 and 6 only. 


(1) (1887) LL. R. 14 Cale. €59. 
(2) (1924) L. Re 51 I. A. 241 (250.) 
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Applicant No. 34 (the added applicant) Binapani Dassi, had a 
darpatni interest in an 34 anna share of item No. r only. She 
had no interest in any other property and the other parties to 
the application had no interest in that Darpatni. The result 
was that the parties fell into the following five groups : 


I. Allthe parties, except applicant No. 34, were all the co- 
owners in items r and a ; 


II. Applicants Nos. 1 to 29 and No. 3o and the opposite 
parties were all the co-owners in items Nos. 3, 4 and 6 ; 

III. Applicants Nos. 1 to a9 and Nos. 31 to 33 and the oppo- 
site parties were all the co-owners of item No. 17 ; 

IV. Applicants Nos. 1 to 29 and the opposite parties were the 
co-owners of items Nos. 7 and 8 to 16; 


V. Applicant No. 34 was by herself the sixteen annas owner 
of the darpatni. No party to the application was her co- 
sharer. 


There was no indication in tha application that aZ the parties 
were not co-owners of a// the seventeen items of property. On 
the contrary the application gave the impression that al? the 
applicants and the opposite parties were co-owners of al the 
seventeen items of property. That application was numbered 
Miscellaneous Case No. 15 of 1934. Anorder was made by the 
learned District Judge in terms of section 94 of the Act requiring 
the parties themselves to appoint a person as Common Manager 
and on their failure to do so within the time given the District 
Judge by as order appointed respondent No. r in 1934 as the 
Common Manager of all the seventeen items of property under 
section 95 of the Act. 


Two persons Hemaitulla and Hefazulla, whose representa- 
tives were the first twenty .nine applicants who had made 
the application for the appointment of a common manager had 
5 annas odd share in all the seventeen items of property. They 
mortgaged 4 annas share in items Nos.1 anda to the plaintiff 
appellant Gopinatu Biswas. The latter sued to enforce his mort- 
gage and gota final decree fur sale. Thereafter he applied to 
execute the decree. The respondent No.1 as common manager 
was made a party to the execution proceedings but without the 
sanction of the District Judge who had appointed him and con- 


. tinued to be a party throughout those proceedings. At the court 


sale Gopinath Biswas purchased the mortgaged property in 1935 
and the sale was confirmed in 1937. Possession was delivered to 
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him by court on the 27th and 28th February, 1937. The deli- 
very of possessions was, as it must be in the circumstances of the 
case, only symbolical, There cannot be any question that he 
acquired 4 annas share in items Nos. r and 2 and has stepped 
into the shoes of his mortgagors. The substantial question in 
this appealis whether he is bound to receive profits from the 
hands of respondent No. 1, the common manager, or is he entitled 
to turn out the latter from the management of his share and to 
manage his share in &Aas. With a view to manage his share him- 
self he instituted the suit in which this appeal arises on the 25th 
March, 1940, in the court of the Subordinate Judge, Beerbhoom. 
The lower courts have differed, the trial court giving him a decree 
but the lower appellate court has dismissed his suit. The suit 
depends upon two questions : 

(i) Whether the appointment of respondent No. x in Miscella- 
neous Case No. 15 of 1934 by the District Judge as common 
manager was illegal that is to say whether the order of appointment. 
is a nullity ; and 

(ii) whatis the effect of the delivery of possession to the 
plaintiff by the court in the execution proceedings in which the 
common manager had been made a party. 

The first point is not free from difficulty and requires a critical 
examination of the provisions of sections 93, 94, 95, 98 and 99 of 
the Bengal Tenancy Act as they stood before and after the amend- 
ment of 1928. 

The leading decisions given by this court on section 93 of the 
Act as it stood before the amendment of that section by Act IV 
Of 1928 are Fasel Ali v. Abdul Mosid (1), Kumar Saradindu Roy 
v. Collector of Rungpur (2) ; Kanatlal Ghose v. Besir Pramanik (3) 
and Jatindra Mohan Ghosh v. Rebati Mohan ‘Das (4). As far as 
we are aware there is no decision on the point on the Act as 
amended in 1928. The last mentioned decision was reversed by 
the Judicial Committee of the Privy Council on a different point, 
(L. R. 61 I. A. 171) namely, on the applicability of section 80 of 
the Code of Civil Procedure to a suit to enforce a mortgage 
executed by a common manager, but the point relating to the 
validity of the appointment of the common manager which was 
dealt with by this Court was not touched by the Judicial Com- 
mittee. i 


* 


(1) (1887) I. L. R. 14 Calc. 659. 
(2) (1907) 11 C. W. N. 1143 
(9 (1914) 26 I. C. 493. 

\4) (1931) I. L. R. 59 Calc. 961. 
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The amending Act IV of 1928, substantially amended section 
93 only. Except with;a minor addition, not material to tbe point 
before us, sections 94, 95, 98 and 99 stand as they were before. 
The substantial differences between section 93 before and after this 
&mendment are : 


(1) that after the amendment an application (which was not 
possible before the amendment) for the appointment of a common 
manager can be made, where there is a dispute as to the 
management of the joint lands of two or more estates or tenures 
and 


(2) that& common manager can now be appointed for only 
that portion of an estate or tenure or of only those parts of 
joint lands in respect of which there isa dispute asto manage- 
ment. A new sub-section namely (ii) was added in section 93 
which only enlarged the grounds required for appointing a common 


manager. 

We will firstly review the cases relevant to the point before us, 
which had been decided before the amendment of 1928. The first 
case is of Fasel Ali y Abdul Mosid (1). That case laid down the 
proposition that where there are eeveral items of joint property 
which do not belong to the same set of co-owners one application 
for appointment of a common manager is not maintainable, but 
the properties must be divided into groups and there must bea 
separate application for each one of such groups, each group 
consisting of properties in which the co-owners the same set of 
persons. Each one of such application would have to be treated 
as a separate case and there must be separate orders for appoint- 
ment—one order in respect of each group of properties. That case 
was decided on a reference made by the District Judge before 
whom one application bad been made ın respect of several estates, 
in all of which aZ the applicants did not have shares, but some 
had shares in common with the opposite parties in some of those 
estates and the others had in common with the opposite 
parties shares in the others. The proper procedure to follow - 
ina case of that type was laid down, and though no reasons 
were given for the answers to the questions referred, the procedure 
indicated in that case has been accepted as the correct 
procedure in later decisions of this Court [Xumar Saradindu Roy 
v. Collector of Rungpur (2); Jatindra Mohan Ghose v. Rebati 


(1) (1887) I. L. R. 14 Calc. 659. 
(a) (1907) 1r C. W. N. 1143. 
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Mohan Das (1)|. In Fase] Ali’s case (a) the reference was made 
and answered at the earliest state of the proceedings, as soon as 
the application under section 93 was madeand therefore no question 
could be raised or decided as to what would be theflegal effect if 
one Order of appointment was made under section 95 on ons 
application, where by- reason of the grouping of estates several 
applications ought to have been made, each in respect of each 
group, and separate orders passed. In Saradindw Roy's case (3) 
however, one order of appointment had been made by the District 
Judge in a case of that type. On revision that order was set aside, 
and the Collector, who was the applicant was directed, if he desired 
to havea common manager, to make separate applications—one 
application for each group of estates or tenures. It was further 
pointed out that each one of such applications would be a separate 
case with a separate number requiring a separate order of appoint- 
ment, though by those several orders the same man, may, in the 
discretion of the District Judge, be appointed common manager of 
the several groups of estates or tenures. Some reason was given for 
the conclusion. The impugned order of the District Judge was 
held to be defective and was set aside. As the order was set aside 
_ in revision this case must be taken to be an authority for the pro- 
position that the procedure would be regarded as materially irre- 
gular ifonly oss application was made resulting in oss order of 
appointment, where by reason of al the parties to that application 
not having interest in a/? the joint properties scheduled to that 
application separate applications ought to have been made and 
separate orders of appointment passed. The procedure was not 
regarded as merely irregular, irregular in form only and not in 
substance, for then the order made in Saradímdw Roy’s case (3) 
would not have been set aside in revision. Moreover a critical exa- 
mination of the provisions of sections 93, 94, 95, 9% and 99 would 
lead at least to this conclusion namely, that the order of appointment 
of a common manager if made on one application by one order, 
where several ought to have been made according to the groupings, 
would be regarded at least as not merely but substantially irregular. 
On an application being made under section 93 by some of 
* the co-owners of an estate, with the remaining co-owners 8s opposite 
parties, a notice must be issued an the co-owners to show cause 
why the co-owners themselves should not appoint a common 


(1). (1931) I. L. R- 59 Cale, 961. 
(a) (1887) ILL. R. 14/Cale 659. 
(3) (1907) 11 C. W. N. 1143. 
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manager. Any one of them can appear and contend that there is 
in reality no dispute as to management The issue as to whether 
there is a dispute as to the management so raised must be decided 
before proceeding to the next stage of the proceedings. If that 
issue is decided by the District Judge in the negative, the proceed- 
ings must terminate then and there. If it is.decided in the affir- 
mative or if the co-owners fail to show cause within the time men- 
tioned in the notice, the first state would end with an order direct 
ing the co-owners to appoint a common manager of their choice 
and the second stage would begin by serving that order under 
section 94 on such of the co-owners who had not appeared before. 
The statute requires that the time that must be given to the co- 
owners to appoint their common manager must be at least one 
month from the making of that order. If the co-owners agree on a 
man they are simply to give intimation to the District Judge and 
the District Judge would have nothing further to do in the matter. 
The man so appointed by the co-owners would not be under the 
control and supervision of the District Judge. His salary would not 
have to be fixed by the District Judge ; he has not to submit his 
accounts to the District Judge and would have no power to move 
the District Judge for directions and would be under no duty to do 
80. He cannot be removed by the District Judge, nor can the Dis- 
trict Judge release the estate from common management. [Jogendra 
Nath Mukherjee v. Khitish Chandra Roy Chowdhury (1)). These 
consequences follow from the language of sections 98 and 99. This 
is the second stage of the proceedings, The third stage would start 
only if the co-owners fail to appoint a common manager themselves 
within time. On that contingency the District Judge is required to 
appoint a common manager, fix his pay and define his duties, The 
man so appointed must act under the control and supervision of 
the District Judge, submit accounts to the District Judge, is liable 
to be removed by the District Judge and the estate can be released 
by the District Judge for the reasons mentioned in section gg. 
Suppose then there are four estates X, Xr and Y, Yr. The co- 
owners of the estates X and Xr are seven persons A to A3 and B 
to B4 and of the estates Y and Yr those seven persons and five 
more namely C to Cs. The A series make one application for - 
appointment of a common manager in respect of all those estates 
making the B and C series opposite parties and there are no indi- 
cations in that application, as in the application in the case before 
us, to show that the C series are not co-owners of X and Xr. In 


(1) (1936) 40 C. W. N. 1312. 
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this case the properties fall-into groups, namely X and Xi, in which 
the A series and the B series are the co-owners and (a) Y and Yr, 
in which the A series, B series and C series are the co-sharers, 
According to Fasel Ali’s case (1) and Kumar Saradindw’s case 
(2) two applications are to be made, in respect of X and Xr, 
with the A and B series as parties, and the other in respect of V 


and Yr with the-A, B and C series as parties. As one application - 


was made, notices issued under section 9s would mention both 
sets of properties without distinction. If no cause is shown, one 
order would be made under section 94. If thereafter A and B 
series give intimation to the District Judge that they have agreed 
to appoint a person P, as common manager, but C series remain 
silent, the District Judge would make an appointment himself for 
all those estates asa matter of course as there was nothing in the 
application which would indicate that only A and B series and none 
elge were co-owners of the X group, whereas if the correct procedure 
had been followed, as is indicated in Fase] A/?; case (1), the 
District Judge would have nothing further to do in respect of estates 
X and Xr and could appoint a person as common manager of estate 
Y and Y: only. The appointment by him under section 95 of 
a common manager of all those estates X, Xr Y and Yr would 
result in the most serious consequences in view of the results which 
follow from the construction of sections 98and 9g—results which we 
have indicated above. The notices would be defective and so the 
whole procedure would in our opinion be fundamentally defective. 
We would go further and hold that the defect would go to the root 
ofthe matter. It would not be a case of substantial irregularity 
in the procedure only but would make the order of appointment 
made under section 95 an illegal one. There having been a non- 
compliance with the esssntials of the procedure a suit as the 
present would lie. This principle had been laid down by the 
Judicial Committee of the Privy Council in Secretary of Stats v. 
Jotindra Nath Choudhury (3). This view of ours is in accord 
with what was decided by a Division Bench of this Court in 
Kanatlal Ghose v. Besir Pramanik (4) which held that the order 
of appointment of a common manager under section 95 would be 
an illegal order where the formalities imposed by the statute had 
not been strictly complied with. The mischief in the type of 


(1) (1887) I. L. R. 14 Calo, 659. 
(a) (1907) 11 C. W. N. 1143. 

(3) (1924) L. R. 51 L A 241 (ago), 
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cases which is before us would be as serious as in cases where the 
appointment ofa common manager is made by an order under 
section 95 without notices being issued under section 93, or if 
issued by not serving them on a co-owner or co-owners of the 
estate proposed to be placed in charge of the common manager. 
If the order for appointment be an illegal one, a suit would lie 
at the instance of any co-owner of the estate or estates to recover 
possession from the person who poses to. be the common manager 
but who isin reality not so, as his appointment was not a valid 
one: Indu Bhusan Bose v. Annapurna (1). The learned advo- 
cate for the respondent, however, contends that the order for 
appointment in type of cases we have before us would not bean 
illegal one and to Support his contention he relies upon the case 
of Jatindra Mohan Ghose v. Rebati Mohan Das (a). An exami- 
nation of that case, however, does not bear out his contention. In 
that case Mukerji J. accepted as good the rule of grouping of 
estates as laid down in Fasel Ali's case (3), He held that the 
mortgage in suit executed by the common manager was a good 
mortgage as the common manager who had executed it had been 
validly appointed by the District Judge. The facts in that case 
as disclosed in the judgment were as follows: there were several 
revenue paying estates of which the proprietors were the same set 
of persons. Under those estates were many patats, taluks and shikmi 
falwks in all of which, except in one 2a/mi taluk, the selfsame pro- 
prietors were the co-owners, In the other afai taluk, however, 
those proprietors were co-owners but there was another co-owner 
who had no interest in the revenue paying estates. Two sefarate 
orders ware in fact made by the learned District Judge under sec- 
tion 95, one in respect of the revenue paying estates and the 
patni and sAiAmi falwks falling under the rst group end another 
order in respect of the other patni taluk in which the extra person 
was also a co-owner, but the same person was appointed common 
manager in respect of allthe estates and taluks. The fact that 
separate orders for appointment were made distingnishes the case 
from the one we have before us. The orders for appointment 
were perfectly valid, though it may not have been prudent to 


Bppoint the same man as common manager of the two groups of 


property. The appointment of the same man in respect of 
several groups of estate but by separate order in separate pro- 


(1) (1906) 6 C. L. J. 216, 
(a) (1931) L L. R. 59 Cals. 961, 
(3) (1887) L L. R. 14 Calo, 659. 
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ceedings would not be illegal, the selection of the man for the 
office of common manager being a matter of discretion for the 
District Judge. That case therefore does not militate against 
our view. The conclusion to which we have arrived as indicated 
above in our opinion represents the law before the amendment 
of 1928, 

The next question is whether the amendment of 1928 makes 
any difference. Our anwser isin the negative. We have already 
pointed out that sections 94, 95 and 99 remain as before with a 
slight alteration in section 94 which is not material to the case 
before us. The three stages in the proceedings also remain as 
before. As 94, 95, 98 and 99 remain unaltered the consequences 
are the same as before, where estates in which all the parties 
are not co-owners are lumped up in ose application and one 
order for appointment is made under section 95, in respect of all 
. those estates. We have already pointed out how serious those con 
sequences may be, and it is for those consequences that 
we have held that the appointment of the common manager 
would not only be materially irregular but illegal, 

In the case before us the joint properties over which the res- 
pondent No. 1 was appointed common manager fall into four 
distinct groups, and the darfatai which we have placed in the 
fifth group, was a property in respect of which no cofnmon 
manager could at all be appointed, because no one else except 
applicant No. 34 had any interest init, In it there was no co- 
owner The appointment of the said respondent as common 
manager over allthe seventeen items of properties by one order 
is therefore an illegal one, In this view of the matter the other 
question raised by the appellant is not material and we express 
no opinion thereon. The plaintiff is therefore entitled to recover 
possession from respondent No. r and manage his share himself 
till another common” manager is legally appointed in a new pro- 
ceeding. 

The result is that this appeal is allowed. The judgment and 
decree of the learned District Judge are set aside and those of the 
Subordinate Judge restored. The plaintiff must have his costs 
throughout from respondent No. 1 personally. 


P. 8 Appeal allowed. 
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Before Mr. Justica A. N. Sen. 
JAGODISH PROSAD PANNALAL 


1945. v. 
PRODUCE EXCHANGE CORPORATION LTD.* d 


Contract for sale of goods—'! Delivery ’’, what is—Possessiom given to carrier, 
if and when, is ‘delivery’ to buyer—Sale of Goods Act (III of 1930); 
sections 3(3), 23(a), a5 and 39—Order promulgated under Defence of 
India Act fixing price at a rate lower than contract rate and making tt 
unlawful to sell at higher price, if affects material term of contract and if 
latier '' becomes void ’’—Comtract Act (IX ef 1872), section 50—The 
buyer, if enitiled to recover the difference between the contract price 
which he has paid and the price fixed by Defance of India Act—Con- 
tract Act, sections 65 and 7a— Advantage received under the X. 
contract’? in section 65, meaning and sope of— Mistake” in 
section 72, if includes “ mistake of law "— Difference in scope beiwoen 
sections 72 and 21 of the Contract Act. 

The plaintiff entered into a contract with the defendant forthe purchase 
of certain goods. The goods were loaded on railway wagons on Deoember 
97,1943 by the defendant. In the railway receipt the defendant was the 
consignee. On January 3, 1944, the rallway receipt was endorsed over to 
the plaintiff and the plaintiff paid the balance of the price, In the meantime *. 
on December 16, 1943 a new order was passed under the Defenoe of India Act 
fixing the price of the goods atd figure lower than that mentioned in the 
contract, and the order was made applicable to all contracts ia which delivery 
was to be given on or after January 1, 1944. Tho plaintiff seeks to recover 
the difference between the contract price and the price fixed by the Defence of 
India Act : 


Held,(I) that the consignee was not the buyer but the seller and the 
goods were therefore being “ transmitted ” to the seller and not to the buyer, 
In such a caso ‘delivery tothe Railway Company! cannot be deemed to be 
‘delivery to the buyer! within the meaning of section 39 of the Sale of Goods 
Act. 


(IT) that the order passed under the Defence of India Aot would affect the 
contract, . 

(M) that the price being an essential term in the contract the contract as 
it stood could not be performed without infringing the law and it therefore 
became wold as under section 50 of the Contract Act on the date of tho, 
promulgation of the aforesaid order under the Defence of India Act. 


(IV) Section 65 of the Contract Act applies only if the advantage is 
recelved before the contract ceases to be a contract by becoming void. In this 
case it was received after and therefore the section does not apply. 


* Original Side Sult No, 207 of 1944. 
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Wolf & Sons v Dadyba, Kkimji & Co. (1) referred to. 

(V) Section a1 of the Contract Act deals only with mistakes of law which 
give birth to a contract ; it has nothing to £o with any other kind of mistake. 
If therefore a payment made under a mistake of law is not the origin of a 
oontract such payment would be refundable under section 72. 

The English common law rule that a payment made under a mistake of 
law is not recoverable can have no application here, where there isa statute 
governing the question. 

Katherine Stifler v. Carr Hakertich Martin (2) dissented from. 

The plaintiff cannot be permitted to split up the payment made in the 
way he seeks to do and to treat a part only of such payment as being a 
payment made by mistake refundable under section 73. 


Suit for recovery of the differance between the contract price 
and the price subsequently fixed by the Government. 

The material facts will appear from the judgment. 

Messrs. P. C. Ghose and S, N. Chatterji for the Plaintiff. 


Messrs, B. C. Ghose. J. C. Set? and D. C. Sethia for the 
Defendant. 


The following judgment was delivered : 


Sen, J, : On the 16th of September 1943 the plaintiff firm 
entered into a contract with the defendant company for the pur- 
chase of one wagon of maize starch at the rate of Rs. 77 per cwt. 
F. O. R. Jagadhri. The maximum price then fixed by the Govern- 


ment of India for the commodity was Rs. 78 per cwt. The goods 


were loaded on railway wagons at Jagedhri on 27th December, 1943, 
by the defendant company. In the railway receipt the defendant 
company was the consignee. On 3rd January, 1944, the railway 
receipt was endorsed over to the plaintiff firm and the plaintiff paid 
the balance of the price of the goods on that date. In the meantime 
on 16th December, 1943, a new order was passed by the Govern- 
ment of India making Rs. 48 the maximum price. This order 
was applicable to all contracts in which delivery was to be given 
on or after January rst, 1944. The plaintiff seeks to recover the 
difference between the contract price of Rs. 77 per cwt. and the 
maximum price of Rs. 48 per cwt. fixed by the order of the Govern- 
ment of India. Inthe plaint the allegation was that the defen 
dant company suppressed the fact that such an order had been 
passed and was guilty of misrepresentation. That charge is now 
abandoned. The plaintiff firm also claimed that the defendant 
company could not charge more than Rs. 47 per cwt. ie. Re r 
less than the maximum price. That claim is also abandoned, 


(1) (1919) I. L. R. 44 Bom. 631. 
(2) (1934) 39 C. W. N. 174 (185). 


Cmr. 
1945. @ 
M 
Jagod sh Prosad 
Pannalal 


v. 
Produce Exchange 
Corpn.'Ltd. 


January, 3. 
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The plaintiff now claims the difference between the contract price 
and the price fixed by Government and the claim is based on the 
following two grounds viz :— 

(I) The contract having become void by reason of the new 
Government order, the defendant is bound to make compensation 
to the plaintiff or restore the advantage it bas got under the 
contract. Sections 56'and 65 of the Indian Contract Act are 
relied upon for this branch of the argument. 

(II) The payment in excess having been made by mistake the 
defendant is bound to refund it Section 7a of the Indian Con- 
tract Act is invoked in support of this contention. E 

The defendant company's defence is that delivery having been 
given on 27th December, 1943 when the goods were loaded on 
railway wagons the new order did not apply and therefore no 
refund is payable. The second line of defence is that even if it 
be held that excess payment had been made, it is not ‘recoverable 
as it was made by reason of a mistake of law and not of 
fact. 

The first question for determination is whether the new order 
applies to this contract. If there was delivery on 27th December 
1943 then admittedly the order does not apply. If however 
delivery be taken to have been made on 3rd January, 1944, then, 
again admittedly, the order would apply. Mr. B. C. Ghose for 
the defendant argued that the contract being F. O. R. Jagdhri 
delivery took place as soon as the goods were loaded on the 
railway wagons at Jagdhri in terms of the contract and he 
referred me to sections a(2) 23(2) and 39 of the Sale of Goods 
Act. : ] 
Section 2(2) defines delivery as the voluntary transfer of posses 
sion from one person to another. Certainly, possession was given to 
the railway company on the 27th December and there was delivery 
to the railway company on that date when the goods were loaded 
on the wagons. But we are concerned here with the question of 
delivery to the buyer. Can it be said that such delivery to the 
Railway amounted to delivery to the buyer? Mr. Ghose argues 
that it does, because delivery toa carrier for transmission to the 
buyer is prima facie deemed to be delivery to the buyer. He 
refers to section 39(1) of the Sale of Goods Act which is in the 
following terms :— 

“Where, in pursuance of a contract of sale, the seller is autho- 
rised or required to send the goods to the buyer, delivery of the 
goods to a carrier, whether named by the buyer or not, for the 
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purpose of transmission to the buyer, or delivery of the goods to 
wharfinger for safe custody, is prima facie deemed to be a delivery 
of the goods to the buyer.'' 

He mests the objection that the railway receipt was made out 


175 


Cm. . 
H 
d 


Tegodish Fro Prosad 


inthe name of the defendant company as consignee by saying Produce Ksshiago 


that this act merely reserved to the consignor a right of disposal 
and that this reservation did not prevent the delivery of the goods 
to the railway from amounting to delivery to the buyer. He 
refers t» section 25 of the Sale of Goods Act and points out that 
there may be delivery although the vendor retains a right of 
disposal 

On behalf of the plaintiff the argument is that as the defen- 
dant was the consignee in the railway receipt it cannot be said 
that the goods were put on the ir: for transmission to the 
buy er. 


There can be no doubt that there may be delivery to the buyer, 


even though the seller retains a right of disposal in the goods 
delivered ; but the mere putting of goods on the railway wagons 
. does not necessarily amount to delivery to the buyer. The sec- 
tion says that the goods must be delivered to the carrier for trans- 
mission to the buyer. The section further says that such delivery 


to the carrier would prima facie be deemed to be delivery to the 


buyer ; the use of the words prima facie shows that even if there 
be delivery to the carrier for transmission to the buyer circums- 
tances may exixt which would prevent such delivery from amount- 
ing to delivery to the buyer. Here the consignee was not the 
buyer but the seller. The goods were therefore being transmitted 
to the seller and not to the buyer. It cannot be said that the 
railway had been directed to carry the goods to the buyer and 
that the seller merely retained some right of disposal. The rail- 
way was directed to deliver the goods to the defendant company 
and not to the plaintiff firm, In such a case delivery to the 
railway company cannot be deemed to be delivery to the buyer. 
The order passed under the Defence of India Act would therefore 
affect this contract. 

The next question for determination is whether the plaintiff 
.can recover the difference between the contract price and the 
price fixed by the Government order. I shall first consider 
the argument of the plaintiff which is based on sections 56 and 
65 of the Indian Contract Act. Itisargued that the contract be- 
came void by reason of the provisions of section 56. Section 56 
so far ag it relates to the present question is as follows ;— - 


Corpa. Ltd, 
Sen, 5. 
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“A contract to do an act which, after the contract is made, 
becomes impossible, or, by reason of some event which the pro- 
misor could not prevent, unlawful, becomes void when the act be 
comes impossible or unlawful." 

Learned Counsel for the plaintiff contends that the contract 
between the parties became void when the order under the 
Defence of India Act was passed making it unlawful for any one 
to charge a price exceeding the price fixed by the order. He 
then contends that as the contract became void the defendant 
who has received an advantage under the contract in the way of 
the price for the goods in excess of what it was entitled to receive is 
bound to refund the excess. For this purpose he relies on sec 
tion 65. ; 

Now did the contract become void on the December, 16, 1943, 
when the order was passed fixing the maximum price of the goods 
@ Rs. 48 per cwt. On that date it was made unlawful for any one 
to charge any price in excess of Rs. 48 per cwt. inasmuch as the 
order provided that anyone charging more was liable to be im- 
prisoned. It was argued on behalf of the defendant that the 
contract was not unlawful but that only a term of it was 
made unlawful and that the contract could still be performed by 
the payment of the price fixed by the order. Iam not impressed 
by this argument. The main term of the contract had become 
unlawful. The contract as entered into between the parties could 
not be performed without infringing the law. Payment of a lesser 
sum than that fixed by the contract would amount to the alteration 
of the contract in its essential term and to the substitution of a new 
contract for the old one. Suppose the defendant company had 
refused to sell at the new reduced price could the plaintiff firm 
have forced it to sell? In my opinion it could not. The order under 
the Defence of India Act does not contain any such compelling 
provision ; no statute had been shown to me under which the 
defendant could be so compelled, nor can such compulsion be 
supported on any principle of justice or equity. The contract 
as it stood could not be performed without infringing the law and 
it therefore became void on the date of the promulgation of the 
gforesaid order under the Defence of India Act. ; 

The next question is whether on this account the plaintiff 
would be entitled to recover the difference between the contract 
price and the price fixed by the order by invoking the aid of sec- 
tion 65 which is in the following terms :— 

"When an agreement is discovered to be void, or when a& 
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contract becomes void, any person who has received any advantage 
under such agreement or contractis bound to restore it, or to 
make compensation for it, to the person from whom he received it. " 

In my opinion the answer must be in the negative. Section 
65 deals with two matters: (a) an agreement which is discovered 
to be void and (b) a contract which becomes void. 

The first matter is concerned with an agreement which never 
amounted to a contract because it was void aš iattie, the fact of 
its being void being discovered ata later stage. The word used 
is “agreement” and not contract. I would also stress the use of 
the word “discovered” in the first part of the section in contra- 
distinction to the word “becomes” in the second part. The word 
“discovered” connotes the pre-existence of that which is disco- 
vered. We are not concerned with such a case. The second 
matter deals with a contract (ie. with an agreement enforceable 
at law) which was good at its inception but which Jecmes void at 
some later stage by reason of some supervening circumstance. 
We are concerned with such a case. Now what the section says 
is that if any body receives any advantage wmder such a contract 
he is bound to restore it or make compensation for it when the 
the contract becomes void. The advantage must have been 
received under the contract. Now a contract is an agreement 
enforceable at law [see section a(h) of the Indian Contract Act]. 
The advantage must therefore have been received under an agree- 
ment enforceable at law. If the advantage is received after the 
agreement ceases to be enforceable at law i e. ceased to be a 
contract, can it be said that it isan advantage received under the 
contract? I think not. The section applies only if the advan- 
tage is received before the contract ceases to be a contract by 
‘becoming void. In this case it was received after and therefore 
the section does not apply. This view finds support in the deci 
sion of the Bombay High Court Wolf & Sons v. Dadyba, Khimpt 

I next take up for consideration the argument that the sum 
claimed is recoverable under section 72 of the Indian Contract 
Act as having been paid under a mistake. Section 7s is as 

: follows :— 

“A person to whom money has been paid, or any thing delivered 
by mistake or under coercion must repay or return it." 

On behalf of the defendant the argument is that Section 74 
contemplates only a mistake of fact and not one of law. It is 


(1) (1919) L L, R. 44 Bom, 631. 
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said that if asum paid under a mistake of law be recoverable 
then the provisions of section 2r of the Indian Contract Act 
would be rendered nugatory. Section 2r enacts that “A contract 
is not voidable because it was caused bya mistake as to any law 
in force in British India. The argument of the defendant there- 
fore amounts to this :—'' a. contract is not voidable by reason of 
its being caused by 2 mistake of law, therefore, a payment made 
under a mistake of law must be irrecoverable.” Put thus it seems 
to me thet this argument is not supported by logic. Section 7a 
uses the word “mistake” without any qualification. Is there any 


` jurisdiction for engrafting a qualification which is not in the 


statute ? 

The basic rule in construing a statate is to give the words of 
it their ordinary grammatical meaning. One must not depart 
easily from this rule. Iam not unmindfal of another principle 
of construction viz. that one must always endeavour to give effect 
to every part of statute and adopt, whenever possible, a construc- 
tion which has this effect in preference to a construction which 
would render a part of the statute nugatory. Both these princi 
ples should be worked in harmony. Now if the word mistake in 
section 72 is given its ordinary meaning viz.a mistake of any 
kind—an unqualified mistake—does any confiict necessarily arise 
between that section and Section ar? I think not. Section at 
speaks not of a payment made, under a mistake of law but of “a 
contract caused by a mistake of law". Section 7a does not speak 
of a contract at all but merely of a payment made under a 
mistake, The section appears in chap. V which does not 
deal with contracts but “with certain relations resembling those 
created by contract", As I read it, all that section 72 says is 
this: “If a person makes a payment undera mistake (of law 
or of fact ) a relationship resembling a contract is created under 
which the person receiving the payment is bound to return the 
money". A payment may be made by mistake without there be- 
ing any contractual relationship at all between the parties A 
may pay a sum to B under the mistaken belief that he is in law 
bound to maintain B, then there is no contract between the parties 
voidable or otherwise. If the law declares such -a payment: 
refundable it does not in any way conflict with section ar as no 
contract is involved. Again a payment may be made in the 
course of contract under a mistake of law without such payment 
being the “cause of the contract”. In sucha case also the refund 
of that payment would not render section ar nugatory. That 


à 
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section deals only with mistakes of ltw which “cause a contract” 
or which give birth to a contract; it has nothing to do with any 
other kind of mistake. If therefore a payment made under a 
mistake of law is not the origin of a contract such payment would 
be refundable under section 72. This is how I would construe 
section 21. I think that a certain amount of confusion has been 
caused by reason of the importation of the English Common Law 
rule regarding the recovery of payments made undera mistake. 
The English Common Lawrule that a payment made under a 


mistake of law is not recoverable can have no application here, . 


where there is a statute governing the question. I would there- 
fore respectfully disagree with the dictum of Lort Williams, J., 
inthe case of Katherine Shiffles v. Carr Makertich Martin (1). 
This dictum is based on the assumption that the English Common 
Law doctrine regarding this subject is applicable to India, 

The question remains whether in this case the plaintiff is 
entitled to recover the sum claimed. Can it be said that the 
difference between the contract price and the maximum price 
fixed by the Government order represents & payment made by the 
plaintiff by mistake? In my opinion it cannot ; when the con- 
tract becomes void, the plaintiff could have refused to pay any- 
thing at all and in that case he would have bad to return the 
goods. If he paid the contractual sum in ignorance of the fact 
that the contract had become void that would be a payment by 
mistake. He could then recover the entire amount paid and 
return the goods. Here the entire contractual price had been 
paid by mistake. The plaintiff cannot be permitted to split up 
the payment made in the way he seeks to do and to treat a part 
only of such payment as being a payment made by mistake 
refundable under section 72. To do to would be to permit the 
plaintiff to enforce a hew contract on the defendant company. 
As I have pointed ont before, the Government order contains no 
such compelling clause, it merely prohibits the sale above a certain 
maximum price but it does not compel any one to sell at that price. 

I hold therefore that the plaintiff cannot seek the aid of sec- 
tion 73 of the Contract Act in the manner in which it has sought 
to do. This suit must therefore be dismissed with costs. Certified 
for two Counsel. : 

G. Bagaria, Solicitor for the Plaintiff. 

K. K. Dutt & Co., Solicitors for the Defendant. 

P. B. : Suit dismissed, 

(0) (1934) $9 C. W. N. 174, 085) £ 
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Before Mr. Justice B: K. Mukherjsa and Mr. Justice 
T. H. Ellis. 


THE PROVINCE OF BENGAL 
v. 


MIDNAPORE ZEMINDARY COMPANY LIMITED 
AND OTHERS * 


Code of Civil Procedure (Act V of 1908), section 80—Notice—Calculation, if 
dais of service to be excinded in—Temporarily settled esiate—Feszwmó- 
Hon—Regulation II of 1819—Propristory right. leased out in putni 
right—Right 20 have periodic settlements as proprietor transferred 
to lessees—Lessees recorded in such settlement as tensure-holder—Refusal 
of proprietor to take setilament—Govrrnmeni tabs over direct manage- 
ment—Regulation VII of 1822—Governmeni, tf successor or representative 
of proprletor—Bengal Tenency Act (VIII of 1895), Chapter X—The 
revenue oficer, if cam ignore the terms of lease regarding rent— 
section 104 (H) and (3). 

The period of two months as laid down in section 80 Civil Procedure 

Code should be taken as exclusive of the day on which the notice is 

served, 


Castle v. Burditt (1); Res v. Adderley (2); Glassingion v. Rawlins (3) ; 
Lester v. Garland (4); Young v. Higgon (5) ; Blunt v. Heslop (6) ; Browne v. 
Blach (7) ; Bhagchand v. Secretary of State (8) discussed, i 

The sult should be regarded as premature and unsustainable tw limine for 
noo-compliance with the provision of section 80 Civil Procedure 
Code, 

Before the pessing of the Bengal Tenancy Aot, 1885, the position was that 
where dears lands were resumed by Government and formed into a tempo- 
rarily settled estate and settled with the proprietor, the settlemet of rent by ^ 
the revenue authorities oonkd not disturb the contractual rights as between 
the proprietor and the intermediate tenure-holder under the lease. This only 
happens where the proprietor who had granted the lease took settlement of 
the new towxi but not otherwise, 


* Appeal from Original Decree No. 170 of 1940, against the deoree-of 
J. N. Basu Roy Esq., Subordinate Judge of Zilla Nadia, dated the 31st July, 
1940. 


(1) (1790) 3 T. R. 623 ; 100 E. R. 768. 

(a) (1780) 2 Doug 463. 

(3) (1803) 3 East 407 ; 102 E, R. 653. 

(4) (1808) 15 Ves 248 ; 33 E. R. 748. 

(5) (1840) 6 M & W So. 

(6) (1838) 8 Ad & El. 577. 

(7) [1912] 1 K. B. 316. 

(8) (1927) L. R. 54 I, A. 338 ; 46 C.-L. J. 76. 
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Prienath Das v. Ram Taran Chatterjee (1) referred to. 


After the passing of the Bengal Tenancy Act, 1885, section 192 (whioh 
now forms part of seotlon 191) did not empower the revenue officer to fix rent 
affecting contracts made before the Act. Even If he had so fixed rent, the 
grantor of lease though becoming the holder of the estate could not recover 
rents on this basis, in excess of that reserved in lease and the tenant 
could, on the basis of such lease, resist any suit by such landlord for recovery 
- of rent settled by the Revenue Officer even though the tenant did not 
challenge the entry of rent in settlement roll under section 104 (H). 

Kkiroda Kanta Roy and others v. Alshoy Kumar Chatterjee (2); 
Muktaheski v. Srinath (3); Prafwlla Nath Tagore v. Tweedie (4); Sarada v. 
Prafulla (5) and Midnapore Zemindary Company v. Chandra Singh Dudkoria 
(6) discussed. ` 

Chandra Singh  Dudhuria v. Midnapore Zemindary Company (7) 
followed, 

Exoept in oases where seotion 191 Bengal Tenancy Act applies, if there la 
a contract between the proprietor and the tenant which acoording to the 
revenus Offloer was subsisting at the time of settlement proceedings and 
which determines the rent in a particular way, the revenue officer is bound 
to give effect to his own views of the terms of the contract and fix the rent 
on the basis of the same, and it is Immaterial whether the settlement is 
accepted by the proprietor himself or by a stranger. 

The Government 1s in no sense an agent of the proprietor though it was 
20 described in the settlement records yet it occupies the position of landlord 
with regard to all subsisting subordinate tenures under the estate. 


Appeal by the Defendant. 


Suit for declaration that the rent roll by Revenue Officer was 
ulfra vires. 


The material facts appear from the judgment. 


Dr, Sarat Chandra Basak and Mr, Rama Prosad Mookerjee 
for the Appellant. 


Messrs. Atul Chandra Gupta,  Gojendra Nath Das, Birendra 
Nath Sen Gupta and /nanendra Nath Mukherjes for the Respon- 
dent No. r. 


Messrs. Pramatha Nath Mitra and naher Krishna Deb 
for the Respondents Nos. a to 5. 


C. A. V. 
(1) (1903) L R. 30 1. A, 159; I. L. R. go Calo. 811. 
(2) (1916) 33 I. C. 420. : 
(3) (1914) 19 C. L. J. 614. 
(4) (1921) 35 C. L. J. 14. 
(5) (1937) 65 C. L. J. 583. 
(6) (1938) 68 C. L. J. 30$. 
(7) (1941) 46 C. W. N. 802 P, C. ; L, R. 69 I A. 51. 
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The judgment of the Court was as follows :— 

Mukherjea, J. :—This appeal is on behalf of the Province of 
Bengal and is directed against a decree of the Subordinate Judge of 
Nadia, dated July 31, 1940, made in a suit commenced by the 
plaintiff respondent under section 104 (H) of the Bengal Tenancy 
Act. The facts lie within a short compass and may be stated as 
follow :— 

There is a temporarily settled estate known as Sarkarpore 
Naluapara bearing Touzi No. 893 of the Nadia Collectorate. The 
lands comprised in this estate were once a part of Bhabananda 
Deara and were resumed under Regulation II of 1819 some time 
in 1828. After resumption, a separate estate was formed which is 
being held in temporary settlement from time to time, the first 
settlement being made in the year 184a. At that time the proprie- 
tor of this estate was Raja Ram Chandra Roy of Nashipore, and 
as the Raja'refused to take settlement, the estate was settled with 
Robert Watson & Co., the predecessor-in-interest of the present 
plaintiff. In 185a the proprietory right to the estate became vested 
in J. W. Laidley and James Darlymple, two of the partners of 
the firm of Robert Watson & Co., and by an indenture of lease, 
dated November 5, 1856, these two persons leased out in perma- 
nent ?w/ní right their proprietory right in Touzi No. 893 as well as 
in the permanently settled lands of Taraf Nakra of Pargana Goas 
appertaining to 8 annas share of Touzi No. 523 of the Murshidabad 
Collectorate, to Robert Watson & Co., ata fixed consolidated 
rental of Rs. 5,483/5]1 p. a year. There was a clause in the 
punt patta by which the lessors purported to convey to the lessees 
their rights to have periodical settlement of the temporarily 
sottled estate as proprietor. On the basis of the clause, it appears, 
proprietary settlements of Touzi No. 893 were made with Robert 
Watson & Co. and then with their successor-in-interest, the present 
plaintiff, from time to time and this state of things continued till 
1920. In 1920 a fresh revenue settlement was made which came 
into operation with effect from the rst of Apri 1921, and during 
these settlement operations, it was detected that the Midnapore 
Zemindary Co. was merely a tenure-holder and not a proprietor of 
Touzi No. 893 and the clause in the pazta on the strength of which 
proprietory settlements were made with them was in no sense 
binding on the Government. The result was that in the settlement 
records of 1920 which recorded the rents of all classes of tenants, 
Raja Bijoy Singh Dudhuria and others, who are represented by 
defendants a to 5 in this suit, were recorded as proprietors of the 
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said Tousi and the Midnapore Zemindary Co. was described as a 
tenure-holder under them. The proprietors however refused to 


management of the Government for some time and then a farming 
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take settlement of Tousi No, 893 which was kept under the direct The Province of 
Ren 


settlement was concluded with the Midnapore Zemindary Co. which Midnapore Zemin- 


lasted till 1936. In r923 the plaintif company filed a suit for 
establishment of their proprietary right to Touzi No. 293. That 
suit was dismissed by the trial Court and also by tbe High Court 
on appeal. An appeal was then taken by the Company to the 
Privy Council, but that appeal was eventually withdrawn. In 1937 
fresh survey and settlement proceedings began under Part II, 
Chapter X of the Bengal Tenancy Act and settlement officer 
awessed a rent of Rs. 13,379-1œ0 under section 104, Bengal 
Tenancy Act in respect of the gufat held by the plaintiff company 
under Touzi No. 893. Being aggrieved by this assessment, the 
plaintiff company took an appeal to the Director of Land Records 
and contended dører alia that the pufai being created not only in 
respect of the lands of Touzi No. 893 but of the permanently 
settled lands of T ouzi No. 523 as well, at a fixed consolidated rent, 
the rent fixed by the contract was binding both on the zemindars 
and the revenue officer and the latter had no jurisdiction to settle 
the rent of the £x/xí ignoring the said contract. The appeal was 
dismissed by the Director of Land Records on July 15, 1938. Even- 
tually the Dudhuria zemindars did not accept the new periodical 
settlement this time either, and the Government took over khas 
management of the Touzi under its powers under Regulation VII 
of 1822. The plaintiff filed the present suit on January r1, 1939, 
making the Province of Bengal and the Dudhuria zemindars parties 
defendants and praying for declaration that the rent-roll made by 
the Revenue Officer in contravention of the contract embodied in 
the putni lease which was prior to the Bengal Tenancy Act, was 
unauthorised, illegal and s//ra vires -and that the plaintiff company 
was not liable to pay as putnidar the assessed rent of Rs. 13,379-10 
a year. 

The suit was contested ‘primaiily by the Province of Bengal. 
The Dudburia defendants filed a written statement supporting the 
Province of Bengal but did not take any active part in the proceed- 
ing. On behalf of the Province of Bengal a large number of the 
defences were taken, It was contended infer alia that the lands of 
Touzi No. 893 were not covered by the gwini pata of 1866, that 
the proprietor of a temporarily. settled estate was not competent 
ta create & perpetual tenure and that as in previous settlement 
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proceedings rents of all classes of tenants were enhanced and the 
plaintiff company who took settlement did not challenge the lega- 
lity of the proceedings, it was not competent to raise any objec 
tion now. It was also averred that the contract, if any, fixing in 
perpetuity the rent of the lands of temporarily settled estate 
No. 893 was not binding on the revenue officer or on the Province 
of Bengal, that the suit was barred by res judicata and also under 
section 104(H) clause 3 of the Bengal Tenancy Act and that the 
notice under section 80, Civil Procedure Code not being a proper 
or legal notice, the suit was premature and bound to be dismissed 
on that ground alone. 

The trial Judge who heard the suit over-ruled these defences 
and held farer alia that as the purni leass created by the proprietors 
in favour of the plaintiffs company was anterior to the passing of 
the Bengal Tenancy Act and the contract was subsisting at the date 
of the settlement, the settlement authorities had not jurisdiction in 
view of section 191. Bengal Tenancy Act to ignore the terms of 
the lease and fix rents in violation of the same. Thus the pwnd 
rent that was assessed under section 104. Bengal Tenancy Act was 
illegal and without Jurisdiction and was not binding on the plain 
tif. The result was that the plaintiffs suit was decreed. It is 
against this judgment that the Province of Bengal has come up on 
appeal to this Court. 

Dr. Basak appearing on behalf of the appellant stated at the 
outset that he would not dispute the finding of tbe trial Court that 
the lands of Touzi No. 893 were covered by the £w/si patta of 1866. 
He conceded further thate proprietor of a temporarily settled 
estate is competent to create a permanent tenure at a fixed rate of 
rent, though such tenure could not be described as a fami tenure 
in the strict sense of the term. The decision of the Court below 
on the questions of res judicata and estoppel has not been 
challenged before us and Dr. Basak has confined himself to two 
points only in support of the appeal. He has contended in the first - 
place that as the suit was commenced by the plaintiff before the 
expiry of the period of two months next after notice was served on 
the Province of Bengal under section 8o of the Civil Procedure 
Code, it was premature and was liable to be dismissed on that- 
ground. The other ground put forward is that as in the present 
case the periodical revenue settlement of Touzi No. 893 was not 
accepted by the proprietors and the Government has taken khas 
management under the provision of Regulation VII of 18232, the 
stipulation inthe fwíwi lease is not binding on the Government, 
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which is in no sense an agent of or successor to the proprietor and 
consequently the revenue officer had ample jurisdiction to ignore 
the contract between the zemindar and the patnidar and settled 
rent in such way as he considered proper. We will consider these 
two points one after another. 

So far as the first point is concerned, it appears that notice under 
section 8o, Civil Procedure Code, was served on the Collector of 
Nadia on November 11, 1938 and the plaint was filed on January 
I1, 1939 If in calculating the period of two months under 
section 8o, Civil Procedure Code, the date on which the notice was 
served is to be excluded, the suit is admittedly premature and has 
been brought a day too soon ; if on the other hand the date of 
service is to be included in the computation, the suit was quite in 
time. The learned Subordinate Judge is of opinion that the period 
of two months is to be reckoned inclusive of the date of notice and 
consequently the suit was not premature. The learned Advocates 
on both sides have referred us to & number of English cases on 
the point, though these decisions cannot be said to be by any means 
uniform. = s 

The authority which directly supports the contention of the 
plaintiff is the pronouncement of the English Court in Castle v, 
Burditt (1) which was decided in t792 A.D. There an action of 
trespass was brought against some excise officers who were alleged 
to have wrongfully seized certain goods of the plaistiff, purporting 
to act under the provision of 23 Geo. III, Ch. 7o. It was necessary 
under the statute that one calender month’s notice should be given 
before an action was brought. The notice was given on the 28th of 
April and the writ was sued out on the 28th of the following month. 
The Court held on the authority of ex v. Adderley (2) that the 
notice was sufficient, the day on which the notice was served being 
reckoned as included in the period of one month for which notice was 
required. In Rex v. Adderley (a), it should be noted, the question 
was whother the day on which the Sheriffs office expired should be 
incladed in the six months after which he could not be called upon 
to return processes under the provisions of the statute 20 Geo. II, 
47, and it was held that it should be included, for the statute was 


made for the ease of -Sherifis. In Glassington v. Rawlins (3) which ` 


was decided in 1803 the Court held that the day on which a 
bankrupt was sent to prison should be included in counting the 
perlod of two months for which it is necessary that he should 
Uan R. 6a3 | 100 E, R. 768. 

(a) (1780) 2 Doug. 463. 

(3) (1803) 3 East 407 į 10a E. R, 653. 
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remain in prison for completing the act of bankruptcy. All these 
cases were referred to by Sir William Grant in Lester v. Garland (1). 
In that case the testator had bequeathed the residue of his estate 
upon trust, providing thatin case his sister should, within six 
months next after the testator's death, give security not to marry a 
certain person, :t would be paid to her, otherwise it would go to her 
children. The testator died on January ra, 1805 and the security 
was given by his sister on the rath July following. It was held that 
the security was valid and the six months were to be taken exclusivo 
of the day of the testator's death. Itis quite true that Sir William 
Grant made it clear in his judgment that it was not necessary to lay 
down & general rule on the point as to whether in computing time 
from an act or event the day of the act is to be excluded or 
included ; but at the same time the Master of the Rolls observed 
that it would be more convenient to hold that the day of an act 
done or event happening should be excluded than that it should be 
included. *“ Our law ", so runs the judgment, ** rejects fractions of 
a day more generally than the civil law does, The effect is to 
render the day a sort of indivisible point sothateany act done in 
the compass of it is no more referable to any one than to any other 
portion of it; but the act and the day are coextensive and the act 
cannot properly be said to have passed until the day is passed. ^ 
The cases of Rex v. Adderley (2) and Glassimgton v. Rawlins (3) 
were undoubtedly decided on their own peculiar facte The first of 
these decisions laid stress onthe policy of the particular statute 
which was held to have been enacted for the ease of Sheriffs, while 


the other put a strict interpretation on the penal provisions of 


bankruptcy law and held that in counting the period of two months’ 
imprisonment the day on which the debtor was sent to prison 
should be included. The decision in Castle v. Burditt (4) indeed 
rested on no particular facts of its own. But it proceeded entirely 
upon the earlier decision in Rex v. Adderley (2) without any discus- 
sion of the principle involved in such cases. Since the decision in 
Lester v. Garland (1) tbe trend of authorities in-England has been 
to hold that when time for a particular period is allowed to a party 
to do an act, the first day is to be reckoned exclusively. Many of 
these cases were referred to by B. Parke in Yowng v. Higgun (5). 


(1) (1808) 15 Vez. 248; 33 E. R 748. 

(a) ( 780) 2 Doug. 453. 

(3) (1803) 3 East. 407 ; 102 E. R. 653. 
(4) (1790) 3 T. R. 623 ; 100 E. R, 768, 
(5) (1840) 6 M, & W, So. 
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In this case an action was brought by the plaintiff against a 
Magistrate for issuing an illegal warrant under which his goods were 
seized and sold. Under statute 24 Geo. II C. 44, S.r it was 
necessary to serve one calender month's notice on the Magistrate 
before the action was brought. The notice was served on the s6th 
March, 1883 and the writ was sued out on the 26th of April follow- 
ing. It was held that the action was brought too soon and should 
be dismissed. Alderson B. who delivered a separate judgment 
agreeing with B, Parke observed as follows :— i 

“ Here is a case in which one party is required to give- notice 
to another a certain time before a particular act can be done by the 
former; the party to whom the notice is given cannot fix the period 
of the day when it is to be given, but the Act of Parliament gives 
him one month as an intervening period within which he may 
deliberate whether he will do a certain act, namely, tender amends; 
and unless you exclude both the first and the last day, you do not 
give him & whole month for that purpose. ” 

Amongst other cases applying the same principle reference 
may be made to Blunt v. Heslop (1) and Browne v. Black (a). The 
law is thus summed up in Halsbury’s Laws of England, and Edn. 
Vol. XXXII, P. 140 J 

“When a period is fixed before the expiration of which an act 
may not be done, the person for whose benefit the delay is pres- 
cribed, has the benefit of the entire period and accordingly in com- 
puting it, the day from which itrunsas wellas the day on which 
it expires must.be excluded. ” 

We agree with Mr. Gupta that none of the cases quoted above 
can be regarded as direct authority in the matter of interpreting 
the provision of section 80 of the Civil Procedure Code. Whether 
the day on which notice is served under section 80, Civil Procedure 
Code is to be included or excluded for the purpose of computing 
the period of two months before the expiry of which no suit could 
be brought, as contemplated by the section, must bave to be deter- 
mined on the wording of the section itself and the obvious purpose 
which the Legislature had in view in enacting it. Section 80 lays 
, down that no suit shall be instituted against the Crown or against a 
public officer in respect of any act purporting to be done by such 
public officer in his official capacity, until the expiration of two 
months next after notice in writing has been served in the parti- 


(1) (1838) 8 Ad. and El, 577. 
(8) (1912) 1 K. B. 316, 
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cular prescribed way on the Crown or the offlcer concerned. The 
object of the Legislature in requiring the notice is undoubtedly 
to afford the Crown or the public officer, as the case may be, an 
opportunity to reconsider the position and make amends or settle 
the claim if so advised. The defendant is allowed two months’ time 
for deliberation and the suit cannot be brought until the expiry of 


two months next after notice has been served in the way indicated , 


in the section, The word "next" means “immediately following or 
succeeding”, Thus the period of time is to commence immediately 
after Notice is delivered to or left at the office of the defendant 
The notice has to be served at some hour of the day, be it early or 
late. If the intention of the Leglslature is that the defendant should 
have full two months’ time for the purpose of deliberating and 
deciding the steps that he might be advised to take, it is clear that 
he cannot have full two months’ time if the hours of the day that 
remain after receipt of notice are not excluded for purposes of 
computation. If that day is to be included, he necessarily gots less 
than two months. A day should ordinarily be taken to mean the 
whole day and not a fraction of a day, and in these circumstances 
we think that the period of two months as laid down in section 8o 


` 


Civil Procedure Code should be taken -as exclusive of the day on - 


which the notice is served. In this view the suit inthe present 
case must be deemed to have been brought a day too soon. The 
terms of section 80, Civil Procedure Code, as has been held by 
the Judicial Committee (Vide Bhagthand v. Secretary of Stats (1) 
are imperative and admit of no exception or implication and non- 
compliance with its provisions is fatal to the plaintiff's suit. 

Mr. Gupta has argued that the Government was not a necessary 
party to a suit of this description, and referred to section 104(H)(3), 
Bengal Tenancy Act which says that no suit shall be brought against 
the Crown unless the Crown is landlord or tenant. But here 
admittedly the Crown has taken possession of the touxi in con- 
sequence ot the proprietors refusing to take settlement of the same, 
Whether the Province of Bengal holds it on behalf of the proprietors 
or in ite own capacity as sovereign might be considered later on. 


But it cannot be denied that the rent in respect of the fufaf held . 


by the plaintif is now payable to the Province of Bengal who 
occupies ihe position of a landlord with regard to all subordinate 
interests under the touzi, A decree against the Dudhuria alone, 
who have not taken settlement of the Touzi for this period, will 


(2) (1987) L. R. S6 L A. 338 1 4$ C. La J. 76, 
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not be of any benefit to the plaintiff nor would such a decree bind” 
the Province of Bengal if it is dismissed out of this suit. In our 
opinion, therefore, the suit should be regarded as premature and 
unsustainable in /isiae for noncompliance with the provision of 
section 8o Civil Proc.dure Code. 

In view of our decision on this point a discussion of the other 
point raised by Dr. Basak is, strictly speaking, not necessary. But 
as the point has been fully argued and there is a chance of the case 
going up to a higher tribunal, it is our duty to record our decision 
on all points raised in this appeal. 

Dr. Basak s contention in substance 4s that though by a contract 
made before the passing of the Bengal Tenancy Act between the 
predecessors of defendants 2-5 and the [lainuff company, the rent 
of the ?w/»i tenure held by the plainnff was fixed for ever, that 
contract might and would bave been binding only if defendants 
Nos. 2-5 had taken settlement of the touzi forthe present period 
of temporary settlement. As however the properietors have 
refused settlement and the estate is under khas management of 
the Government by virtue of its powers under Regulation VII of 
18432 and as the Government is in no sense a successor to or 
representative of the properietors, the stipulation in the lease 
regarding the fixity of rentis not binding on the Government or 
on the settlement officer and the litter could settle the rents of 
all classes of tenants as he deemed proper irrespective of the 
terms of the putni patta. The point is not free from doubt as 
we shall presently explain, though it has come up for consideration 
in some form or other in quite a large number of cases before 
this Court. Itis a matter of frequent occurrence in Bengal that, 
before any revenue settlement is meade in respect of alluvial 
accretions to a permanently settled estate, the proprietor has 
granted a permanent swéwrart lease of all lands in his possession 
including the deara lands of which he is undoubtedly the pro- 
prietor but with regard to which the Government has the right 
to assess fresh revenue. When the dsara lands are resumed, the 
Government for revenue ‘purposes can follow one or other of the 
course open to it under Act XXXI of 1858 and it can, asit has 
done in the present case, keep the accreted landa as a separate 
‘temporarily settled estate and make periodicial settlements from 
time to time. As the proprietor of the parent estate is in law 
the proprietor of the accretions also, he has undoubtedly the first 
right to take settlement.” But in case he refuses to accept, the 
Government has the right of making farming settlement or even 
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a proprietary settlement with other persons, or it can keep the 
estate under its khas management; and in either case the 
recusant proprietor is entitled to an allowance which is called 
ma ikana, 

In all districts to which the Bengal Tenancy Act is applicable, 
the operations for assessment or revision of land revenue in 
regard to non-permanently settled estates, are preceded by opera- 
tions under Ch. X, Part II of the Bengal Tenancy Act, and the 
revenue officer who has got to settle the rents payable by all classes 
of tenants within the temporarily settled estate had to prepare a 
rent roll in respect of the same, The rental assets of the tousi 
being thus determined, the assessment of land revenue is made 
on the basis of the same. The object of the scheme undoubtedly 
is that it is only fair to the landlord that the rents payable to him 
by the subordinate tenants should be authoritatively settled and 
capable of being realised through courts of law before any revenue 
demand could be made on the basis of the same. And it would 
certainly be unfair if revenue were to be assessed on a certain 
percentage of assumed rental which the landlord might never 
realise. Section ro,(À) and the subsequent’ sections of the 
Bengal Tenancy Act lay down the procedure that is to be followed 
by the revenue officer in the matter of settlement of rents and 
preparation of rent roll Itis open to the parties interested to 
intervene in the settlement proceedings under sections 104 (E) 
and 104 (G). A person aggrieved by the decision of a revenue 
officer may institute a suit in a civil court on any of the grounds 
mentioned in section ro4(H)(3), Bengal Tenancy Act, and subject 
to all these provisions the rents settled become conclusive and final 
and are deemed to be fair and equitable rents under section 104(J), 
Bengal Tenancy Act. 

Suppose, as in the case before us, the proprietor of certain 
deara lands had granted a mokurari lease of the same to a tenure 
holder fixing the rent perpetually for all time to come. The lands 
are later on formed into a temporarily settled estate and suppose 
that during & particular revenue settlement of the same the revenue 
officer in settling rents of all classes of tenants within its boun- 


daries, under section 104, Bengal Tenancy Act fixes the rent of f 


this tenure at a much higher figure than was reserved by the 
lease. Is it within the competence of the revenue officer |to ignore 
the contract and settle the rent in violation of its terms, and if he 
does that what is the remedy of the tenant? One of the earliest 


pronouncements on thia point is that of the Judicial Committee 


g 


> 
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in Prionath Das v. Ram Taran Chatterjes (1) and though it was. 


& case where rents were settled by revenue officers prior to the 


passing of the Bengal Tenancy Act under the law as it then stood, 


the principle underlying this decision has been applied to a 
large number of cases since then where rents have been settled 
under the provisions of the Bengal Tenancy Act. In this case a 


chak forming part of a ganti tenure of which-& patta was granted. 


in 1867 by the zemindar, to the defendant at an annual rental 
of Rs. 3,300, was resumed by the Government and in 1884 was 
granted on'a temporary settlement to the: heirs of the zemindar. 
There was a clause in the $af/a that in case any portion of the 
land within it was resumed, the tenant would get proportionate 
abatement of rent. The plaintiff was a. purchaser of the chak 


* from one of the heirs of the zemindar who took settlement of 


the cak after resumption by the Government. He sued the 
defendant for rent not ‘at the rate proportionate to that mentioned 
in the $a//a but on the basis of the rent settled by the revenue 
&uthorities under section ro of the Act VIII of 1879. It was 
held by their Lordships of the Judicial Committee that the 
resumption by Government and settlement of rent by revenue 
authorities did not disturb the contractual rights of the ‘parties so 
long as the proprietor himself or his successors were the holders 
of the touxi. “The settlement proceedings of 1884”, so runs the 
judgment, "cannot be held to have abrogated the rights of that 
respondent under the gaffa, so long as the Raja Baroda Kant Roy 
and his heirs were themselves in a position to let him bave the 
lands. In fact, the resumption by Government did not disturb 
the poseen ier of tbe Raja’s heirs or of Chatterjee. * * 

* If it had “seemed good to the 
Gorentin to take the land into their own khas possession, or to 
settle it on strangers to the contract with the respondent 
Chatterjee, then the recorded rent would have been the rate of 
payinent by the respondent.” Thus the position was that if the 
proprietor who had granted the lease took settlement of the new 
touzi, the contractual rights prevailed but not otherwise. As said 
already, the rents in this case were settled under section 1o* of 


P4 


(1) (1903) 39 1. A. 159 ; LL. R go Calc. 811. 


*Seation 10 of Bengal Act VII of 1879 (an Act to limit and define the powers 


of Settlement Officers) is as follows ==- 


"Every under-tenant and raiyat shall be liable to pay iosenb seeded da 
demandable from him under this Act unless it.shallbe proved in any suit 
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Act VIII of 1879 and no such provision as that of section 191 of 
the present Bengal Tenaney Act was in existence at that time. 
Section 19r of che Bengal Tenancy Act as it stands after the 
amendment of 1928, is an amalgamation of sections 191 and 193 
ofthe old Act and it provides inveraHa that in case of lands 
situated in an estate not subject to permanent settlement when 
&n assessment or revision of land revenue is made it would be 
open to the revenue officer notwithstanding anything in the con- 
tract between the parties entered into after the passing of the 
Bengal Tenancy Act to fixa fair and equitable rent for all grades 
of tenants in accordance with the principles laid down in the 
various sections of the Act. After the passing of the Bengal 
Tenancy Act the trend of decisions in this Court was to the effect 
that section 191 of the Act (which now forms a part of section 191) 
did not empower the revenue officer to fira rentso as to affect 
contracts made before the passing of the Act. If the settlement 
officer had fixed rents in contravention of the terms of any such 
contract and if the grantor of the lease himself became the holder 
of the estate, he was not competant to tecover rents in excess of 
what was reserved by the contract and the tenant could set up 
his contracted rights by way of defence to a suit instituted by such 
landlord for recovery of rents as settled by the revenue officer. 
It was further held that in such cases the tenant conld take this 
defence in spite of the fact that no suit was brought by him 
challenging the entry of rent in the settlement rent roll, under 
section 104(H), Bengal Tenancy Act. There are a large number 
of decided authorities on this point and we may refer to some of 


instituted by such under-tenant or raiyat to contest his liability to pey the same 
that such rent hag not been assessed in accordance with the provisions of this 
Act.” 

“But nothing in clause (o) of section 7 of this Act or in this section shall be 
held to limit the disccetion of the Court in determining in any suit under this 
section the rent of an under-tenant of the class described in the said clause (c),” 


Section 7 clauses (c). “If the Settlement Officer shall find that the tenure is 
not binding as against the Government, he shal] first determine the proportionate 
amount of the demand of land revenus to be assessed upon the lands included in 
the tenure in accordanos with any orders of Government for the time being in 
force regulating the demand of land revenue, and shall record the rent payable 
by such under-tenant atsuch a sum (not being less than such proportionate 
amount of land reverus or more than the aggregate of the rents recorded as 
payable to him from zhe subordinate under-tenants and raiyats whose holdings 
fall within his tenure) as may seem fair and equitable with reference to.the 
character or ciroumstences of the tenure"—EHd, $ 
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them by way of illustration. The case of Khirode Kanta Ray & 
Ors. v. Akhoy Kumar Chatterjee (1) is one of the earliest of these 
cases and it related to the self-same ¢hak which was the subject 
matter of litigation in Prionath Das v. Ram Taran Chatterjee (a). 
After the period of 20 years’ settlement of that cak was over, 
the Government granted a farming settlement of the eak to the 
plaintif Khirode Kanta Roy and others who were not the succes- 
sors of the original proprietors and rents were settled under 
Chapter X Part II of the Bengal Tenancy Act which had been 
come into force. The plaintiff sued the defendant~for recovery 
of the rent fixed by the revenue officer and the claim was allowed, 
it being held that the revenue officer had full jurisdiction to fix 
a fair and equitable rent. The contention of the defendant that 
an entry or omission in the record of rights could not override 
the contractual rights of the parties was overruled on the ground 
that the plaintiffa being strangers were not parties or privies to 
the original contract and the defendant could not claim any 
rights under the same. It is to be noticed that in this case the 
lease was prior to the Bengal Tenancy Act ; yet it was held that 
the revenue officer was not bound to give effect to its terms and 
the decision obviously proceeded on the ground that the contract 
could be enforced only between those who were parties to it, no 
matter whatever rent was considered fair and equitable by the 
revenue officer. 

In AMukéaheshi v. Srinath (3) the plaintiff was proprietor to 
the extent of two thirds share of certain alluvial lands which were 
resumed by the Government in 1903 and settled with the 
plaintiffs alone. Prior to the resumption the plaintiff along 
with his co-sharers had granted a lease of these lands to 
the defendant on a fixed rental and the lease was dated roth of 
February, 1884. Ona suit by the plaintiff to recover from the 
defendant the rent which was fixed by the settlement authorities 
it was held that with regard to two thirds share the plaintiff was 
bound by the terms of the contract, thatis to say, was entitled 
to realise rent only at the rate mentioned inthe lease while with 

regard to the remaining one third share, he was in the positjon 
' of astranger and was hence entitled to recover rent at the rate 
fixed by the settlement authorities. Here also it will be seen that 
the contract was prior to the Bengal Tenancy Act and the learned 


(2) (1916) 33.1. C. 420. D. 
(2) (1903) L. R, Jo L A. 159; LL. R. 30 Calo. 811. 
(Q) (914) 19 C, L. ]. 614. E 
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Judges did not say that section 192 of the Act prevented the 
settlement authorities from fixing rents in. violation -of the terms 
ofthe contract. In fact with regard to the one third sbare the 
plaintiff was held entitled to recover rent at the rate fixed by the 
revenue officer and it was only on tbe ground of privity of contract 
that he was deemed incapable of doing so with regard to the two 
third share. : 

The case of Prafulla Nath Tagore v. Tweedie (1) is the next 
case of importance to which reference may be necessary. Here 
the predecessors of the plaintiff had settled certain asi lands 
together with some lands which were later on found to be deara 
to the defendant at a fixed rent. The lease was io 1860 long 
before the Bengal Tenancy Act was passed. After resumption of 
the deara lands a temporary revenue settlement rent was settled 
in respect of the defendant's tenure under section 104, Bengal 
Tenancy Act, and the plaintiff instituted a suit for recovery of 
the rent thus fixed by the revenue officer. It was held that the 
plaintiff was bound by the contract and that under section 191 
of the Bengal Tenancy Act the revenue officer was not authorized 
to fixa rent which affected the contract entered into before the 
passing of the Bengal Tenancy Act. Another important point 
was touched in the judgment of Chatterjea, J, namely whether 
this question of contractual rights could be raised after the settle- 
ment of rent became final under section 104 (J) Bengal Tenancy 
Act. Opinion was expressed that under section ro4(J), Bengal 
Tenancy Act only the entry relating to rent settled was final and 
not the entries relating to other matters which apparently were 
taken to include contractual rights of this description. The last 
proposition was elaborately discussed and reiterated by a Divi 
sion Bench of this Court in the case of Sarada v. Prafulla (2) 
Int is case after rents were settled in respect of a tenancy under 
section 104 of the Bengal Tenancy Act the tenant did not move 
the revenue officer under sections 104 (E) or 104(G) or the Civil 
Court under section 104(H). There were a patta anda Aabuliyat 
between the landlord and the tenant prior to the passing of the 
Bengal Tenancy Act in which there wasa stipulation that sub- 


ject to certain contingencies regarding increase of revenue by . 


Government the rate of rent was to remain unaltered. It was 
held that in spite of the fact that the records became final under 
section 104(J) ths landlord was not entitled to recover rent beyond 
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the stipulation in the £a//a and the Aaduétyat. The learned Judges 
it appears, accepted the contention of the appellant that the 
recording of contractual rights under. the Aaéwiiyat was not an 
entry relating to rent to which alone irrebuttable presumpation 
attached under section 104(J), Bengal: Tenancy Act, in other 
words the Aadw/iya# rent might not be fair and equitable rent as 
contemplated in Part II, Ch. X, Bengal Tenancy Act, and under 
such circumstances the revenue officer was to fix the rent thet he 
considered proper “and mention the Aadsifyat rent as only a 
special incidence of the tenure which would be enforceable only in 
the special circumstances if the grantor of the lease happened to 
accept revenue settlement for the particular period. / 

The very same view was taken by Nasim Ali and Henderson, 
JJ. in Midnapore Zemindary Co. v Chandra Singh Dudkoría (1). 
This case arose out of two rent suits filed by the Dudhoria 
'Zemindars against the Midnapore Zemindary Co. for recovery of 
arrears Of rent for two successive periods in respect of a gemi 
which was created in favour of the Zemindary Company by the 
same document of 1866 to which the 2w/wí in the- present suit 
owes its origin. These lands also being alluvial lands were formed 
into a separate non-permanently settled touzi and rents of all 
classes of tenants were settled under Part II Ch. X, Bengal 


Tenancy Act. The estate was temporarily settled with the . 


Dudhoria Zemindars and they instituted the rent suits for reco- 
very of rent as fixed by the settlement authorities. The defence 
was that asthe lands were covered by the pwfnt lease of 1866 
which fixed a consolidated rental in respect of all lands included 
in it, the contract was binding between the parties and the defen- 
dant was not bound to pay any additional rent. It appears that 
in this cage also the rent fixed by the revenue officer had become 
final under section 104(J), Bengal Tenancy Act, and the defen- 
dant did not bring a suit challenging the entry under section 
104{H) of Act. The learned Judges of this Court held—and the 
decision was quite in agreement with existing authorities—that 
only.the entry relating to the amount of rent fixed by the revenue 
officer became final under section 104 (J), Bengal Tenancy Act. 
The question whether the tenant was liable to pay the rent thus 
fixed, by reason of a previous contract between him and a holder 
of the estate, was not a matter for determination by the revenue 
officer who has no power to touch contractual rights acquired 
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before the Act. A suit under section ro4(H), Bengal Tenancy 
Act would be necessary if the tenant had any grievance in respect 
Of the amount of rent fixed by the revenue officer. But if in 


spite of the rent fixed being fair and equitable he asserted that 


the landlord had no right to realise that rent by reason of the 
terms of a previous contract, no suit under section ro4(H) Bengal 
Tenancy Act, was necessary and so faras that question was con- 
cerned, no conclusiveness attached to the entry of rent under 
section 1o4(J), Bengal Tenancy Act. The résult was that the 
rent suits were dismissed. Against this decision there was an 
appeal taken to the Judicial Committee by the landlords plaintiffs 
and the appeal was allowed by their lordships-of the Judicial 
Committee and the judgment of this Court was set aside (Vide 
Chandra Singh Dudhuria v. Midnapore Zemindary Co. (1). It is 
necessary to examine the judgment of their lordships carefully 
as it has definitely overruled the view taken by a long series of 
decisions of this Court. The material portion of the judgment 
bearing on this point runs as follows : 

“The view of the learned judges of the High Court appears 
to have been that sections rogA to ro4] dealt only with the 
amount of rent and did not authorise the settlement officer to 
deal with the question of liability, and, therefore, that the question 
of liability for rent was only affected by the—presumption of 
correctness given to entries in the record-of-righta by section 103B 
of the Act. In particular they held that the settlement officer, 
in settling the rent, was not entitled to "touch contractual right". 
Their Lordships are unable to agree; in their view, either the 
Settlement Officer was merely fixing a fair and equitable rent in 
the ideal sense, regardless of the existing contractual rights, or 
it was his duty to consider and form a decision based on such 
contractual rights. A perusal of the grounds of appeal specified 
in section ro4H. affords complete conviction that the entry of 
rent settled in the Settlement Rent, roll prepared under sections 
104A to ro4F included a decision as to liability to the payment 
of rent, and it will be remembered that rent is defined in section 
3(13) as “whatever is lawfully payable or deliverable in money or 
kind”. Their Lordships agree with the learned Judges of the 
High Court that the Settlement Officer is not entitled to dis 
regard—or to alter—contractual rights, but, differing from the 
learned Judges they hold that the Officer is bound to regard them 
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and to give effect to his view of them. It follows that the defence 
now stated by the respondents would properly have formed the 
suhject of a civil suit instituted under section 104H within the 
period thereby prescribed". (46 C. W..N. p.807). ; 

The propositions of law enunciated by their Lordships may be 
summarised as follows :— 

(1) Itis not correct to say that the settlement officer acting 
under sections 104 to 104 (J) of the Bengal Tenancy Act can 
deal only with the amount of rent and not with the question of 
liability to'pay rent and that entry in the final rent roll cannot 
touch contractual rights : 

(2) In settling rent under section 104, Bengal Tenancy Act 
the revenue officer has got to fix rent not inan ideal sense regard- 
less of contractual rights but it is his duty to consider and forma 
decision based on such contractual rights : 
77^ (a) The tenant if he wants to dispute his liability to pay the 
rent as fixed by the revenue officer has gotto bring a suit under 
section 104(H) in respect of the entry of rent against the landlord, 
within the time allowed by law and if he omitsto do that, the 
rent must be deemed to be correctly settled and it would not be 
open to the tenant to set up his contractual rights in a suit brought 
by the landlord for recovery of the settled rent : 

(4) The revenue officer is not only not competent to disregard 
or alter contractual rights, but on the other hand is bound to regard 
them and give effect to his view of them. 

The last proposition was undoubtedly laid down with reference 
to the facts of the case actually before theirlordships. In this 
case the contract was prior to the passing of the Bengal Tenancy 
Act. Under section 191 of the Act tbe revenue officer in fixing 
rent is quite competent to disregard contractual obligations created 
subsequent to the passing of the Act, though undoubtedly he 
has got to consider an existing contract as a valuable piece of 
evidence in connection with the determination of fair and equit- 
able rent. It cannot be imagined that their lordships overlooked 
the provision of section 191 of the Bengal Tenancy Act; on the 
other hand it seems probable that a reference to that section was 
considered unnecessary as in the case before their lordships the 
contract was one to which section rgr Bengal Tenancy Act was 
not attracted. But still another difficulty remains. In the case 
before the Judicial Committee the Dudhurias who had taken 
settlement of the touzi were themselves the grantors of the pfaf 
tenure. But what would be the position if the settlement was 
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made with a stranger? The difficulty is considerably enhanced 
by reason of this fact that usually settlement af land revenue is 
made after the record-ofrights are completed under Part Il, 
Ch. X, Bengal Tenancy Act, and the records have be come final 
under section ro4(J) of that Act. It cannot be known to 
the tenant till after the settlement had become final whether 
the proprietor who had granted him a lease would accept 
the settlement or there would be a settlement with a 
stranger or the Government itself would keep the estate 
under khas managemént. Their Lordships have expressly held 
that the revenue officer had got to determine not merely the 
amount of rent but the question of liability as well, based on 
existing contractual rights. He is not permitted, as was held in 
earlier cases, to fix a rent which he considers to be fair and 
equitable, and mention the contractual liability of the tenant as 
a special incident of the tenancy which‘ would be attracted only if 
the contracting parties themselves came to occupy the position 
of landlord and tenant during & particular period of settlement. 
As it may not be known, at least in the majority of cases at the 
time when the entry of rent in the settlement rent-roll became 
final under section 104 (J), Bengal Tenancy Act, whether the 
old proprietor or anybody else would accept settlement and as 
the remedy of the tenant or the aggrieved party is to institute a 
suit under section ro4(H), Bengal Tenancy Act, before the 
records become final, obviously it is not possible for him at that 
state to proceed on any assumption that the settlement would be 
with the contracting party or with some other persona. The rent 
paid, therefore, must be the same rent irrespective of the question 
as to who ultimately takes the settlement and the revenue officer, 
as has been said already, must proceed on the basis of contractual 
rights, The conclusion, thus necessarily follows that except in cases 
where section 191, Bengal Tenancy Act applies. and to which no 
reference was made in the judgment of their Lordshipe if there is 
a contract between the proprietor and the tenant which according 
to the revenue officer was subsisting at the time of settlement pro~ 
ceedings and which determines the rent in a particular way, the 
revenue Officer is bound to give effect to his own views of the 
terms of this contract and fix the rent on the basis of the same, 
and it is immaterial whether the settlement is accepted by the 


proprietor himself or by a stranger. This view undoubtedly _ 


goes aghinst the trend of previous decisions on this point. 
It should be v noted however that the pronouncement in 
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Prionath Das's case (1) upon which all the subsequent cases pur- 
-ported to proceed was decided not under the provisions of Bengal 
Tenancy Act but under the law as it stood prior to it: Section ro of 
Act VIII of 1879 did not contain the elaborate provisions that are 
now laid down-in Part [T, Ch. X of the Bengal Tenancy Act and 
there were no provisions in the old Act corresponding qu e 
which are to be found now in sections 104(H) and ro4(J) of the 
Bengal Tenancy Act. Anyway we are bound by the decision of the 
Judicial Committee and interpreting the judgment as best as we 
can, no other conclusion seems possible to us. 

In this view of the case the second point urged by Dr. Basak 
is bound to fail. In the case before us the entry in the rent- 
roll has not ‘yet become final under section 104(J) and the pre- 
sent suit is one commenced by the plaintiff under section ro4(H) 
of the Bengal Tenancy Act. The company can, therefore, raise 
the question that the revenue officer ought to have proceeded on 
the basis of the contract which was entered into between the 
plaintiff and the previous proprietors long before the passing of 
the Bengal Tenancy Act. It has not been suggested by Dr. 
Basak that that contract is no longer subsisting or is not binding 
on the proprietors. No ambiguity in its terms has been pointed 
out and it is not contended that the rent reserved by it is enhan- 
cible and not fixed in perpetuity. Dr. Basak’s only argument is 
that as the Goverment has taken khas possession “of the touzi, the 
contractual rights of the parties must have ceased to exist. It is 
perfectly true that the Government is in no sense an agent of the 
Dudhurias, though it was so described in the settlement records, 
nor it has derived its title from the latter. It has taken posses 
sion in exercise of its own rights under the provisions of Regu- 
lation VII of 1822. -Bat the position undoubtedly is that the 
Province.of Bengal occupies the position of landlord with regard 
to all subsisting subordinate tenures under the estate. The 
Province of Bengal was certainly not a party to the fwimi lease of 
1866. But if the settlement officer is bound to give effect to the 
terms of the lease that question becomes_ immaterial. We do 
appreciate that the Government revenue may suffer if the revenue 
pflicer is not given authority to fix the rent as he considers fair 
and proper, simply because it is no excess of what. was fixed by 
a contract long before the passing of the Bengal Tenancy Act. 
Butthatis a matter which Legislature alone can deal with &nd 
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it is a thing to be noted that when the Bengal Tenancy Act was 
amended in 1928, the Legislature did not think it proper to arm 
the revenue officer with authority to override pre-Act contracts be- 
tween landlords and tenants. 

The result, therefore, is that the appeal is allowed on the first 
point only and the decision of the Court below reversed. The 
plaintiffs suit should be considered premature and the plaint 
should be rejected on that ground. 

We direct each party to bear his own costs in both the 
Courts. 


Ellis, J. :—I agree. 
P. & 3 B. C. Appeal allowed. 


Before Mr. Justice N. A. Khundkar and 
Mr. Justice C. C. Biswas, 


SATYANARAIN BANERJI, PANCHANAN DAS, 
Jomr RECKIVERS TO THE ESTATE OF 
Mzssns. SEDDON & Co. 


RAJA SREE SREE KALYANI PRASAD SINGH DEO 
BAHADUR AND OTHERS,* 


Receteer, appointed under Civil Procedure Code (Act V ef 1908) 
Order 40 rule 1, {f necessary pariy te execution precesding—Hfect ef 
nomjeinder—Such receiver, if party te successive executions, when 
made party in ene—Such receiver, if “party to suit" or “representative 
af party to suit” under section 47 of the Code, when made party 
in execution procesding for first time—Apptication for execution by major 
decree-holders. only—Limitation—Time, if prevented fram running— 
Limitation Act, (Act IX of 1908) section 7—Ctwil Procedure Code, Order 
ar rule 16, notices under—Provisions, tf apply where both transferor and | 
rangeres join in application. 


*Appeal from Original Order No. 240 of. 1942 against the order of G. 
M. Chatterjoo, Esq., Subordinate Judge of Zillah Burdwan, at Asansol, dated 
the iath June, 1949, in Miso. Case No. 106 of 1941, (Mortgage Execution 
Case No, 156 of 1998.) 
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The words "parties to the suit" or the words, “thelr representatives" Cm. 
in section 47 of the Code of Civil Procedure cannot be extended to include 1943. 
a recelver appointed under Order XL Rule! of the Code to take charge of ve 
property which is subsequently sold in execution of a decree suffered by the Sa oka Pioni, 
owner thereof. v. 


Nor oan it be sald thet the omission to make such a receiver a party to pom 
the execution proceedings which have led up to the sale renders those pro- Singh Deo Bahadar, 
ceedings vold, 2 : 


A reoelvec in insolvency, appointed under the Provincial or Presidency 
Insolvency Act, stands on a different footing from a recelver under the 
Code of Clyil Procedure. a 

Case-law reviewed, 


Each execution is a distinct prooeeding and there isno presumption of 
oontinued representation of parties In successive executions. 


Where therefore a receiver in office was made party In execution pro- 
oeeding he or the succeeding receivers, who were not in fact made party 
in subsequent execution proceeding, could not be regarded as ''parties to 
_the suit" within the meaning of section 47 of the Code of Civil Procedure. 


Jotnder of a reostver in execution proceedings does not make him a party 
to the sult within the meaning of section 47 of the Code of Civil Pro 
oedure. S 


According to seotion 7 of the Indian Limitation Act, where one of the 
decree-holders was still à minor, limitation for exeontion of decree by major , 
deoree-holders would not run against any of them till the minor attained 
majority inasmuch as the other decree-holders werd not competent to givea 
valid discharge without their concurrence. 


The provisions of Order 31 rule 16 of the Code of Civil Procedure 
applied only where application for execution was made by transferee of deoree 
and not where the tranferor and transferee both joined, 

Where oa an application for execution being presented, the Court 
ordered it to be registered as one by the deoree-holders alone, and whether 
joint execution with the assignee would be allowed or not was left over to 
be considered after the Judgment-debtor and the pro-forma deoree-holdec 
appeared, there was no occasion for the issue of notice under Order 21 
rule 16 of the Code of Civil Procedure. 


Where an application for exeoution Is made after pptio under Order 
s1 rule 22 and Order a1 rule 66 the fudgment-debtor is debarred ‘from taking 
an objection that the applioation was barred under section 48 of the Code of 
yin Prooedure. - 

Appeal on behalf of the -Joint Receivers of the Estate of the 
Judgment-debtors. 


Petition of objection under section 47 of the Code of Civil 
Procedure on behalf of the two joint receivers of the estate of 
the judgment-debtors. ` 


#08 
Civi. 
1945. 
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The material facts will appear from the judgment. 
Messrs. Bankim Chandra Mookerjee, Muktipada Chatterjes and ` 


s Banerji, Chandra Narain Laik for the Appellants. 


Raja Sree Sree 


Kalyani Prasad 
Singh Deo Bahadur. 


Messrs. Atul Chandra Gupta, Krishna Chandra Ghosh, Susil 
Chandra Senand Rai Bahadur Sanat Kumar Chatterjee for-the 
Respondents. 

. C. A. Y. 


The judgments of the Court were as follows :— 

Biswas, J.: This appeal arises out of certain proceedings 
in execution of a mortgage decree, and is directed against an 
order of the Subordinate Judge of Asansol, dated the rath June, 
1942, 1n Miscellaneous Case No. 106 of rogr, dismissing the appel- 
lant? objections to the sale held in execution of that decree. 
The mortgagors were two persons, S. H. Seddon and Rasaraj 
Biswas, who carried on business in co-partnership under the name 
and style of S. H. Seddon and Co., but they are not the appellants 
before us. The appellants are two joint Receivers of the said 
partnership business the assets of which included the mortgaged 


-properties, having been appointed as such in a suit on the Original 


Side of this court for dissolution of the partnership. 

. The objections raised to the sale were partly under Order ar, 
rule go, and partly under section 47, of the Code of Civil Pro- 
cedure, In so far as they fell under the first category, the learned 
judge held that they were time-barred, and also that the appel- 
lants had failed to substantiate them, while as regards the other 
objections, he held i»/eralía that the appellants had no ews 
sfandi to maintain the same, as they were neither parties to the 
suit nor their representatives within the meaning of section 47 
of the Code. In the result, he dismissed the objections in their 
entirety. : 

The material facts of the case may be shortly stated. On the 
31st March, rgar, the mortgagors above named, S. H. Seddon 
and Rasaraj Biswas, executed a mortgage in favour of Mugniram 
Bangur and Kedar Nath Daga for a sum of Rupees ro lakhs in - 
respect of their 14 annas interest in certain coal lands im the dis- . 
tricts of Manbhum and Burdwan, stiplulating to pay interest at - 
the rate of 7 percent per annum with six-monthly rests, By an 
indenture of the same date they also assigned their remaining 
a annas interest in the properties to the martgagees. On the 
4th Septemher, 1922, the mortgagees instituted a suit in the court 
of the Subordinate Judge of Asansol to enforce the mortgage, and 


r 
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also for a declaration of their title to the 2 annas share which had 
been assigned to them. 

On the 3rd July, 1923, a preliminary decree was passed in the 
suit fora sum of Rs. 10,64,296-3-0 including interests and costs, 
on the basis of a compromise, one of the terms of which was that 
the name of the second defendant Rasars] Biswas should be 
expunged from the record and the suit dismissed against him. As 
& result, the decree was made only against the other defendant, S. 
H. Seddon. The plaintiffs title to thé a annas share was also 
declared as claimed. 

Meanwhile, it appears that on the 24th March, 1923, while the 
mortgage suit was pending, one Sasthi Kinkar Banerjee instituted 
a suit on the Original Side of the High Court (Swit No. god of 
1923), claiming a 4 annas share in the partnership business of 
S. H. Seddon and Co., and praying for a dissolution of the partner- 
ship and for accounts. On April 1o, 1923, a decree was made in 
the suit, also on compromise, by which the partnership was 
dissolved and accounts were ordered to be taken on the footing 
that Sasthi Kinkar Banerjee was entitled to the 4 annas share as 
claimed. = 

By the decree certain persons were appointed joint Receivers of 
the partnership assets, which, as already stated, included the 


properties covered by the mortgage in favour of Mugniram Bangor 


and Kedar Nath Daga. The joint Receivers were these two mort- 
gagees, besides one Satis Chandra Sen, a Solicitor of this Court, 
and two other persons, but it does not appear that the appointment 
of the mortgagees was made with their knowledge or consent. By 
a subsequent order made on the 13th June, 1923, the joint Recei- 
vers were in fact discharged, and in their place the said Satis 
Chandra Sen was appointed sole Receiver with the same powers 
and subject to the same conditions. 

At the date of the preliminary decree in the mortgage 4nit, 
Satis Chandra Sen was accordingly in possession of the mortgaged 
properties as such'sole Receiver, but he was not made a party to 
the decree. - 

In the compromise petition which formed part of the decree 
there was a provision that within a period of six months from the 
date thereof a new Receiver should be appointed in the person of 


ove F. M. Leslie upon discharge of the Receiver appointed in | 


Sult No. 908 of 1923, and if this was done, the plaintiffs agreed 


not to put the decree into execution for three years, and the new i 
Receiver was to liquidate the decretal amount within that period,” 
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ag On this basis the date of redemption was fixed in the decree as 
1945. the and July, 1926. There was, however, a clause in the terms of 
Satyanarata Banerji, compromise that in cass Leslie was not appointed Receiver, the 
Das plaintiffs would be at liberty to take out execution without waiting 

Raja Sree Sroo for three years. 
si Ei pas. No steps were taken by Seddon to get Leslie appointed, or 


— otherwise comply with the conditions for liquidation of the mortgage 
Bimas, 3. debt. The decree-holders accordingly applied for & final decree for 


sale on the 7th March, 1925, and notwithstanding Seddon's objec- 
tion that the application was premature, the Court passed a final 
decree on the 18th April, 1925 (Exiit g). The second plaintiff 
Kedar Nath Daga having died, his two minor sons, Jewan Lal Daga 
and Satya Narayan Daga, had been substituted as decree-holders 
in his place x 

It appears that before the find! decree was passed, Sasthi Kinkar 
Banerjee, who had ih the meantime been adjudicated an insolvent, 
applied for leave to intervene in the mortgage suits and he also 
prayed that failing him, the Receiver of his estate should be added 
as & party, Both the prayers were rejected on the 19th November, 
1934 (.Exkibit E). z 

On the roth February, 1930, the first application was made for 
execution of the final decree (is Mortgage Kxecowíon Case No. 38 of 
1930). The application was filed only by the two minor decree- 
holders under order a1, rule 15 of the Code of Civil Procedure, 
making the other decree-holder, Mugniram Bangur, a pro-forma 
opposite party, and it was directed not only against the two original 
defendants, S. H. Seddon and Rasaraj Biswas, but also against the 
Receiver Satish Chandra Sen, who wasadd.d asa party with the 
leave of the High Court previously obtained on the r4th January, 
1930, in Suit No. 9c8 of 1930 (Exhibit r1). 

Both Seddon and Satish Chandra Sen filed objections, and 
their main contention was that the application was barred by limita- 
tion, not having been made within three years from the date of the 

. final decree, the 18th April, 1925. 

By his order dated the 3rd February, 1931, the learned Sub- 
ordinate Judge dismissed the objections, holding that as the ad 
decree-holder could not give a valid discharge without the con- 
currence of the two minor sons of Kedar Nath Daga, limitation was 
saved under the provisíons of section 7 of the Indian Limitation 
Act, Two Appeals were taken to the High Court (F, M. A. Nos. 351 
and 252 of 1031), one by Seddon and the other by the Receiver, 
but they were both dismissed on the same ground on the srd March, 
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1933 (Ex Mit r). During the pendency of the appeals, however, 
the decree-holders had suffered the execation case to be dismissed 
for non-prosecution, without satisfaction, on the 7th September, 
1931 (Axkibit 8), 

No further steps appear to have been taken under the decree till 
the year 1938, but on the rath of April, that year the decree- 
holders executed a registered deed of transfer in favour of Raja 
Jyoti Prasad Singh Deo of Panchkote (J&xAibif K) by waich 
they assigned to him all their right, title and interest in the 
properties which they had obtained under the decree as well as 
the decree itself with express power to the transferee to execute 
the decree “at his option but without recourse to the transferors”, 
the transferors on their part binding themselves to file any petition 
that might be required of them in order to entitle the transferee to 
carry out the execution. Of the two sons of Kedar Nath Daga, 
Jewan Lal Daga, joined in the transfer merely as a confirming party, 
ashe had no longer any interest in the properties assigned, having 
been previously taken in adoption in another family. 

Then followed on the snd July, 1938, the next application 
for execution (in Mortgage Axccution Case No. 156 of 1938), out of 
which the present appeal has arisen. It was more than 1a years from 
the 18th April, 1925, the date on which the final decree had been 
passed, but within 12 years from the and July, 1926, which was the 
date fixed for payment of the decretal amount under the prelimi- 
nary decree. The application was made only by one son of Kedar 
Nath Daga, Satya Narain Daga, and the other decree-holder, 
Mugniram Bungar, jointly with the said assignee of the decree, 
Raja Jyoti Prasad Singh Deo, Jewan Lal Daga being joined asa 
party pro-forma. The principal opposite parties were S. H. Seddon 
and the heirs of the other judgment-debtor mentioned in the decree, 
Rasaraj Biswas, who appears to have died already, 

` As stated above, the Receiver Satish Chandra Sen bad been 
made a party to the previous execution case (No. 38 of r930), but 
the decree-bolders did not join him as party in the present proceed- 
ing. On the 8th August, 1939, the present appellants were appointed 
Receivers in the place of Satish Chandra Sen, but they also were not 
added as parties at any subsequent stage. 

' The record shows that S. H. Seddon entered appearance through 
a pleader, and on the rst December, 1938, made an application 
asking for one week's time to file objections to the execution. Time 
was allowed till the 7th December following, but ultimately na 
objections were filed on his behalf. 
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On the 2nd July, 1939, however, certain objections filed by one 
Saradindu Nivanan: claiming to be a representative of the judg- 
ment-debtors on the allegation that on the goth September, 1937, 
she had purchased the 4 annas share of Sasthi Kinkar Banerjee in 
the partnership business of S. H. Seddon & Co, ata public sale 


; held by the Receiver in his insolvency. The objections were not 


only directed against the execution but attacked the decree itself, 
The learned Subordinate Judge rejected her application. and the 
Order was afterwards upheld in appeal by this Court on the 8th 
July, 1941, in F. M. 4. T. No. 1236 of 1939 ( Exhibit N). on the 
ground that it had not been shown that Sasthi Kinkar Banerjee had 
acquired any interest in the mortgaged properties or that Saradindu 
Nivanani had any /ocws standi under section 47 of the Code of Civil 
Procedure. 

Thereafter, on the sth June, 1939, the mortgage sale was held, 
when :4 items of properties were purchased by Raja Kalyani 
Prasad Singh Deo, who, as eldest son of the assignee decree-holder, 
had in the meantime, upon his death, succeeded 'to the Panchkote 
Raj under the law of primogeniture which governed the family. 

Two petitions were then filed for setting aside the sale, onp on 
the goth June, 1939, by Saradindu Nivanani, and the other on the 
38th July, 1941, by the two Receivers in Suit No. 908 of 1923, the 
appellants in this appeal. The first was within 30 days from the 
date of sale, but the second was long after that date. —— 

Both applications were heard ‘together and dismissed by the 
Subordinate Judge by the same judgment on the rath June, 1942. 
We are not concerned in this appeal with Saradindu Nivanani’s 
case, but only with that ofthe joint Receivers. 

As already stated, the application of the Receivers was not 
limited to challenging the sale on the ground of fraud and material 
irregularity in publishing or conducting it under order ar, rule go of 
the Code of Civil Procedure, but covered grounds which fell with- 
in section 47 of the Code. The grounds are set out in the petition 
and will be found printed at pp. 43:44 of the paper-book. 

In so far as the objections were under order sr, rule go of the 
Code, they need not detain us long. As the Court below pointed 
out, they were filed long out of time, and were clearly barred undet 
article 166 of schedule I of the Indian Limitation Act, the 
appellants not having made any case under section 18 of having 
been kept out of knowledge of the sale by means of fraud. On the 
merits also, the learned Judge held that the appellants had failed 
to establish fraud or material irregularity, or any substantial injury 
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by reason of fraud or material irregularity. Before us, Mr. Bankim 
Chandra Mookerjee on behalf of the appellants did not in fact 
think it fit to challenge the decision on this part of the case. 


The learned advocate confined himself in the appeal to the 
objections under section 47 of the Code, and these he summarised 
as follows :— 


(i) That the Receiver was a necessary party to the execution 
proceeding, and in so far ashe had not been made a party, the 
proceeding was wholly void. 

(i) That the application for execution having been made more 
than xa years from the date of the final decree, it was barred under 
section 48 of the Code. 

(i) That the application was also barred under article 182 of 
schedule 1 of the Indian Limitation Act. 

(iv) That no notice had been served on the judgment-debtor 
under Order ar, rule 16 of the Code, and the procesding was accor- 
dingly null and void. 

(v) That there was no express order of the court allowing the 
assignee of the decree to proceed with the execution, and this also 
rendered the proceeding bad in law. 

It was further contended that the court was wrong in holding 
that the appellants have no /oews standi to maintain the objections 
under section 47. 


It may be mentioned that before filing their peitition of objec- 


tions the joint Receivers had duly obtained the leave of this court. 


in its original jurisdiction in Suit No. 9o8 of 1923 (Exhibit 13). 

The objections were all over-ruled, except thaton question of 
limitation under section 48 of the Code of Civil Procedure, the 
court agreed that the period of ra years under the section should 
be rackoned from the date on which the final decree had been 
passed, namely, the 18th April, 1925, and not from the and July, 
1926, which had been fixed as the date for payment under the 
preliminary decree, though the learned Judge held that limitation 
was saved by reason of the order for execution which had been 
passed afyer due notice to the judgment-debtor under Order ar, 
rule 22 and rule 66 of the Code. 

Mr. Mookerjee recognised that the Wes difficulty in his 
clients’ way was the bar of section 47, and this was in fact the prt 
mary question which the learned judge was called upon to con- 
sider. It was not disputed that the section applies only between 
“parties to the suit in which the decree was passed, or their repre- 
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sentatives”, and the question was whether the appellants could’ 
bring themselves within either of these categories. 
Admittedly, neither Setiah Chandra Sen, who was the Receiver 
in office at the date the present execution was started, nor -his : 
successors, the present appellants, who came into office on the 8th X 


. August, 1939, had been impleaded as a party or parties to the 


mortgage suit. They were also in fact not parties to the present 
execution proceeding, though Satish Chandra Sen had been added 
as a party in the previous execution case (Mortgage Execution Case 
No. 38 of 1930), which was dismissed for non-prosecution on the 
7th September, 1931. f 

It was nevertheless Mr. Mookerjee’s contention, relying on the 
last mentioned fact, that Satish Chandra Sen, and necessarily there- 
fore, the succeeding Receivers, should be regarded as "parties to 
the suit" within the meaning of section 47. The argument involved 
a double fiction. The first was that as Satish Chandra Sen was A. 
a party to the execution case of 1930, he must be deemed to have 
been equally a party to the next, and the second was that if he was 
a party to the execution proceeding, he thereby became a party 
also to the suit, as a suit continued till the termination of the execu- 


f 


tion proceeding, 


In our opinion, none of these propositions can be supported. 
As regards the first, it is sufficient to state that there is neither - 
principle nor authority for holding that if a person is made a 
party to an execution proceeding, and particularly, if that proceed- 
ing is finally disposed of as was the case here, by an order of 
dismissal, he must be taken to be a party to every subsequent 
execution that may be levied, whether he isin fact joined as a ~~ 
party or not. Each execution case is a distinct proceeding, and’ 
there is no presumption of continued representation of parties in E 
successive executions. : 

In this case, under the leave obtained from the Original side 
of this court in Suit No. 908 of 1923, the decree-holders were 
given liberty to add the Receivers as a party to the execution 
proceedings, but this only meant that they would not be required 
to apply for and obtain leave to join the Receiver as a patty every 
time they took out execution against the properties in his hands: 
It did not mean that if the Receiver was added as a party once, ` 
it would not be necessary to make hima party in any subsequent 
proceeding. 

If, then in point of fact, rightly or wrongly, the Receiver was pa 
not a party to the later execution which was started on the snd 


lu 


E 


Vor. 8o.] HIGH COURT. 


July, 1938, it is not possible to say that he was stilla party to it, 
merely because he had been added as a perty to the previous 
proceeding of 1930, which, as already stated, was afterwards dis 
missed for default. 

It is needless to add that the present appellants as succeeding 
Receivers could not in this respect claim to be ina better position 
than Satish Chandra Sen. : 

The first branch of the appellants’ contention thus failing, the 
second does not arise, but even supposing that Satish Chandra Sen 
as Receiver had been made a party to the execution case of 1938, 
it did not follow that he could, therefore, claim to be regarded as 
& "party to the suit" for the purpose of raising objections under 
section 47 of the Code. Whether the Receiver could be ‘said to 
bea "represetantive" of a party to the suit, is another question 
which will be considered separately. 

Mr. Mookerjee, on behalf of the appellants, was unable to 
cite any authority in support of his contention, which was certainly 
not assisted merely by saying that execution proceedings were 
a continuation of the suit. Our attention was neither invited, 
on the other hand, to any direct authority to the contrary. 

Mr. Atul Chandra Gupta for the respondents, however, relied 
on the Allahabad case, Angan Lal v. Gudar Lal (1) which appears 
to lend indirect support to the contrary view. 

In that case,a person held a money decree, and upon the 
death of the original judgment-debtor, took out execution against 
a number of persons as the latter's heirs and legal representatives, 
including a brother of the deceased. The brother objected that 
he was not an heir or legal representative, and execution could 
not consequently proceed against him. The learned Judge who 
tried the execution case, however, held that the brother had 
received some money which was due to the estate of the deceased 
judgment-debtor, and misappropriated the amount himself, and 
on that basis, made an order for execution against him. The 
brother then brought a suit to set aside this order, and the 
question arose whether the suit was barred under section 244 
of the Code of Civil Procedure then in force, which corresponded 
to section 47 of the present Code. It was held that the suit was 
waintainable. : . 

It was rightly pointed out by Mr. Gupta that the decision could 
be justified only on the basis that the plaintiff was neither a party 
to the suit nor a representative of a party to the suit within the 
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meaning of section 244. The fact that he wasa party to the exectu- 
tion was obviously not deemed sufficient to bring him within any of 
these categories. 

The broad proposition for which Mr. Mookerjee contended on 
this branch of his argument must consequently be over-ruled = 
that brings us to the next question : 

Could the joint Receivers be regarded as “representatives” of 
the original parties to the suit ? 

The Receivers had been appointed in Suit No. 908 of 1923, 
to which none of the decree-holders were parties. There could, 
therefore, be no question of their being representatives of the 
decree-holders. Were they, then, representatives of the judgment- 
debtors ? 

In Ajodkya Roy v. Hardwar Roy (1), Mookerjee, J. laid down 
tio tests in order to determine whether a particular person is a 
representative of a party to the suit. They are: 

"fers? whether any portion of the interest of the decree-holder 
or of the judgment-debtor, which was originally vested in one of 
the parties to the suit, has, by act of parties or by operation of 
law, vested in the person who is sought to be treated asa repre- 
sentative, and secondly, if there has been a devolution of interest, 
whether, so far as such interest is concerned, that person is bound 
by the decree". 

Clearly, the Receivers here did not satisfy any of theee tests. 
They were Receivers appointed under Order 40, ruler of the 
Code of Civil Procedure, and it is hardly necessary to cite any 
authority to show that the appointment of such a Receiver, though 
it might operate to change possession, could not effect the title 
to the property, which remained in those in whom it was veated 
when the appointment was made. This is indeed sufficiently 
clear from some of the decisions on which Mr. Mookerjee him- 
self relied, and to which reference has been made by my learned 
brother, Khundkar, J. in his judgment: Harihar Mukerji v. 
Harendra Nath Mukerji (2) and Dwijsndra v. Joges (3). Put 
shortly, the object of the appointment is not to divesta rightful 
owner of the title, but only to protect the property by taking posses- 
sion (Beach, 209 and aar). . ' 

It could not be said, therefore, that the interest of the judg^ 
ment-debtors any more than that of the decree-holders in any 
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of tho properties was vested in the joint Receivers here upon their 


appointment, or that there was any devolution of interest in their 
favour. 


A Receiver in Insolvency, appointed under the Provincial or 
Presidency Insolvency Act, stands on a different footing from a 
Receiver under the Code of Civil Procedure, as under the statute 
the insolvent estate vests in the former for the benefit of creditors. 
But even in respect of such a Receiver, Rankin, C. J. pointed 
out in Mohkitosh Dutta v. Rai Satish Chandra Chaudhuri Bahadur 


(1) that any general statement to the effect that he was or was not a - 


representative for the purposes of section 47 was necessarily 
misleading, as it all depended on the purpose and nature of the 
application made by the Receiver. The soundness of this view is 
not at all weakened by the decision of .Guha and Bartley, JJ. i in 
Dinesh Chandra Ray Chaudhuri v. Jahanali Biswas (a). g 


The contention that the appellants are representatives of any 
of the parties to the suit must, therefore, also fail, and the objec- 
tions under section 47 of the Code of Civil Procedure should corr 
sequently be rejected as not maintainable. 


This should be sufficient to dispose of the appeal, but we may 
add that the objections themselves as they stand are without. any 
substance. But before dealing with them, we may dispose of an 
alternative argument which Mr. Mookerjee put forward on the 
question of focus standi. It wasto the effect that we might treat 
the petition which his clients had presented to the court below 
not as a petition of objections under section 47 of- the Code, 
but merely as an application to be added as parties to the execu- 
tion case on the ground that they were necessary parties to the 
proceeding, and that in their absence no valid execution could 
be had. On this basis we were invited to interfere with the order 
of the learned Subordinate Judge under section 115 of the Code of 
Civil Procedure, converting the memorandum of appeal into ad 
application in revision. 


We may say at once that we see no reason for acceding to the 
prayer, but even if we did, it would be of no assistance to thé 
Appellants. It would merely have the effect of bringing the joint 
“Receivers upon the record of the execution case, without gi 
them the Zocws standi, which they would still have to establish, to 
raise any objections under section 47. 
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We may also mention here that with a view to save the appeal, 
Mr. Mookerjee, on the last date of hearing, presented before us 
& petition of objections purporting to be on behalf of the judg- 
ment-debtor Seddon, under a power executed in favour of tbe 
learned advocate by & person claiming to hold a power of attorney 
from Seddon dated the rath May, 1939. 

We have no hesitation in rejecting the petition. In the first 
place, it was filed more than three years from the date of the 
s&le, and was consequently barred under the residuary article 181 
of schedule I of the Limitatlon Act. Secondly, ns we have sen, 
Seddon had notice of the last application for execution, and 
actually entered appearance, and applied for time to file objec- 
tions, which, however, he never did. We see no reason in these 
circumstances to entertain the present application, which in our 
opinion is not at all dona fide. 

Turning now to the objections under section 47 of the Code, 
as already set out under five heads, objection (i) was the one 
which was most strenuously pressed by Mr. Mookerjee. It was 
urged that a Receiver was a necessary party to any execution 
levied against properties of which he was in possession, and that 
omission to make him a party rendered the proceeding null and 
void. 

` Quite a large number of cases were cited by Mr. Mookerjee in 
support of his contention, but it is sufficient to state that none of 
the decisions go the length of holding that if the Receiver is not 
added as a party, the whole of the execution would be aš initio 
void. The cases have been fully discussed by my learned brother 
Khundkar, J., and I need only say that I respectfully adopt his 
conclusion on the point. The first objection must accordingly be 
over-ruled. 

As regards objection (ii) to the effect that the execution was 
barred under section 48 of the Code of Civil Procedure, the 
learned Subordinate Judge, as already stated, accepted the appel 
lants’ contention, but held that as an order for execution had been 
made after due notice to the judgment-debtor under Order sr, 
rules ss and 66 of the Code, no objection was open any further on 
the ground of limitation. R 

In answer, Mr. Mookerjee cited a Full Bench decision of 
the Allahabad High Court in Genda La!v. Hasari Lal(1), to 
show that such an objection could be taken even after an order 
had been made for execution with notice to the judgment-debtor. 


(1) (1935) L L, R. 58 All. 313. 
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In this case the Full Bench laid down a series of propositions 
to illustrate the application of the principle of constructive ss 
judicata or estoppel by judgment to execution proceedings, and 
it was ruled infer aHa that where the judgment-debtor appeared, 
but took no objection to the execution, he would not be debarred 
from raising the question of limitation at a later stage, only if 
the application for execution did not become fructuous at all: 
he would, however, be so debarred, if the application became 
Íructuous in whole or in part, and such fructification necessarily 
involved the assumption that the FADpI on had been made within 
limitation. 

We are not really called upon to consider the application of 
this ruling to a case like the present, where the question is 
raised by or against a person who is neither the judgment-debtor nor 
& person claiming through him, but a stranger to the decree. Apart 
from that, upon the facts of the case, we do not think it possible 
to say that the application for execution had not become fructuous. 
It is quite true that so far as Seddóu was concerned, he took time, 
but did not file any objections, but as we have seen, objections 
were raised by Saradindu  Nivanani, and these were dismissed 
after adjudication, and it was thereafter that the sale was 
held. 

Mr. Mookerjee relied on another Allahabad case, Colledor of 
Benares v. Jai Narain Rat (1), which went to show that even if 
an execution sale had taken place, but the sale had not been 
confirmed, the execution would be deemed to remain infructuous 
within the meaning of'the Full Bench ruling. Whether this is a 
correct view or not, the facts here, as already explained, are wholly 
distinguishable. 

We must consequently also over-rule the second objection. 

The next objection was that the application for execution was 
barred under article 18a of scheduleI of the Limitation Act, in- 
asmuch.as it had been filed on the and July, 1938, which was 
more than three years from the date of the final order passed on 
the previous application (7th September, 1931). We agree with 
the learned Subordinate Judge that the objection is fully met by 
the provisions of section 7 of the Limitation Act. One of the 
decree-holders, Satya Narayan Daga was still a minor, and the 
other decree-holders were not competent to give a valid discharge 
without his concurrence. Time would not, therefore, run against 
any of them till the minor attained majority. This was in fact the 
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ground on which a similar objection by Satis Chandra Sen as well 
as by Seddon had been rejected by this court in the previous 
execution case (Exhibit 1). 


Objection (iv) related to nom-service of notice on the judg- 
ment-debtor under Order 21, rule 16 of the Code, but this, in 
our opinion, was not a case coming under that rule. The rule 
applied only where application for execution was made by the 
transferee of & decree, and not where the transferor and transferee 
both joined. As the order-sheet in the present execution case 
will show, the application here was by Satya Narayan Daga, one 
of the sons of Kedar Nath Daga, and Mugniram Bangur, the 
other son of Kedar Nath Daga being added asa pro-forma party, 
and Raja Jyoti Prosad Singh Deo merely joined as assignee from 
the original decree-holders, without praying to be substituted in 
their place (vide order No. 1 dated the 16th September, 1938). 
As to whether after the assignment, the original decree-holders 
were entitled to maintain the application, was a different question 
which the present appellants do not appear to have raised in the 


court below, but it would be sufficiently met by the terms of the 


deed of assignment (Exhibit X) reported to in an earlier portion 
of the judgment. It is to be noted that on the application being 
presented, the court ordered it to be registered as one by the 
decree-holders alone, and the question whether joint execution 
with the assignees would be allowed or not was left over to be 
considered after the judgment-debtor and the pro forma decree. 
holder appeared. In these circumstances, there was no occasion 
for the issue of any notice under Order ar, rule 16 and this parti- 
cular objection must, therefore, also fail. 


The last point taken was that there was no express order made 
by the court directing execution by the assignee decree-holder. 
As already stated, the question as to his right to proceed with 
the execution singly or jointly wag left over to be considered later 
after Seddon and Jewan Lal Daga appeared. None of them, 
however, appeared or filed any objections on the due date. 
Meantime, it appears the original assignee Raja Jyoti Prosad 


Singh Deo had died, and his eldest son Raja Kalyani Prasad’ 


Singh Deo applied for being substitated in his place. No notice 
of the application for substitution was directed to be served on 
the Judgment-debtor, but the court made the order for substitution 
at once, and ordered infimation of the fact to be given to the 
judgment-debtor by registered post. Notices were thereafter 
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ordered to be issued in the usual course under Order a1, rule 66, 
to which also there was no response írom the judgment-debtor. 
We think that in the circumstances the order for substitution might 
be taken to involve a determination of the assignee’s right to 
execute the decree jointly with the original decree-holders. The 
last objection must consequently be also over-ruled. 

The result is that on the merits as wellas on the preliminary 
point the objections raised by the appellants to the present execu- 
tion fail, and the appeal must accordingly be dismissed with costs. 
Wo assess the hearing fee at ro gold mohurs. 

Khundkar, J.:—I agree, but desire to say something 
about the cages which have been cited for-and against the main 
argument, 

Thisisan appeal by receiyers whose objection under section 
47 of the Civil Procedure Code to the execution of a decree and 
whose prayer under Order XXI, rule go of the Code for setting 
aside the execution sale were disallowed. One: of the objections 
under section 47 was that the execution of the decree was barred 
under section 48 of the Code and under Article 182 of the Indian 
Limitation Act. The prayer to set aside the sale was on the 
ground of irregularity and fraud in publishing and conducting 
the same. The receivers were not praties to the suit, but after 
the final mortgage decree was pronounced leave was obtained by 
the decree-holders from the Court which appointed the original 
receivers to add the then receiver as a party to proceedings for 
the execution of that decree. It should be further noted that the 
then receiver was not made a party to the later execution .case 
out of which the present appeal has in fact arisen, nor were the 
appellants who are the succeeding receivers made parties at any 
later stage. So far as the prayer under Order XXI, rule go to 
setaside the mortgage sale is concerned, the present receivers 


appellants may have Jocws standi to maintain it, because although, 


neither they nor their predecessor were parties to the suit or to 
the execution proceedings which led up to the sale, they are 
nevertheless parties whose interest was affected by the sale, But 
that application itself, as found, is time-barred. It is, however, 
urged that, notwithstanding this, the sale- should be set aside, 


because the execution proceedings in which it was held were void 
ab inilio. This contention which amounts to an objection under. 


section 47, i8 founded on the argument that the receivers were 


necessary parties to the execution procsedioge ^a ma without thom 


those proceedings are a nullity. 
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As regards | the objection under section 47, it is difficult to under- 
stand how the receivers appellants had Jews standi to take any such 


, Objection, seeing that they were not parties to the suit which 


resulted in the decree, the execution of which is objected to. 
Here again, the contention is that they were parties whose presence 


in the suit was so necessary that they cannot now be debarred from 


taking objections under section 47, even though they do not 
technically answer the description of '' parties to the suit” which 
that section contains. Consistently with this it is also urged that, 
if they are not actually parties to the suit, they fall, at any rate, 
within the meaning of the words “ or their representatives ” in 
section 77. It is further contended that they are in fact partles to 
the execution proceedings, because leave was granted to the decree- 
holders on the r4th of January, 1940, by the Court which appointed 
the original receivers to proceed against the then receiver in execu- 
tion, and he was made & party to Execution Case No. 38 of 1930 
which was commenced onthe roth of February, 1930. This last 
contention must be rejected at once. Execution Case No. 38 of 
1930 was dismissed for default on the 7th of September, 1931, and 
in the present Execution Case No. 156 of 1938, which was started 
on the and of July 1938, the receivers who are the appellants here 
were not made parties. It is idle to say that if a receiver is made a 
party to an execution procéeding which is then disposed of by 
dismissal, be or his successors in the office of receiver become by 
operation of law parties to every subsequent execution, even though 
the decree-holder does not seek to levy the same against him or 
them. 

It is thus that the maintainability of the objection under section 
47, which really include thé argument that the execution proceedings 
wore void aé initio owing to defect of parties, rests upon the conten- 
tion that the receivers were either representatives of a party to the 
suit, or themselves in the position of parties, though they were not 
impleaded. 

A pumber of cases have been cited on behalf of the appellant 
from which, it is said, one must extract the conclusion thata 


receiver appointed by a Court is so indispensable to the proper. 


constitution of any proceedings respecting property of which he has 
been placed in charge, that to leave him out goes tothe root of 
those proceedings. A careful examination of the decision cited and 
of certain passages therein which have been relied upon is required 
in.order to exhibit the true principles stated, and to appreciate the 
limits to which they extend. 
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Jagat Tarini Dasi v. Naba Gepal Chaki (1). In this case the 
question raised was whether a suit for arrears of rent of a taluq 
could be brought by a receiver of the same suing in his own name. 
In answering this question in the affirmative it was observed as 
follows :— 


“Now section 503 (O. XL. r 1 of the present Code) authorises the 
Court to grant to the receiver allsuch powers as to bringing and 
defending suits as the owner himself has. When an appointment 
has been. made under that section and full powers granted to the 
receiver, we are disposed to agree with Mr. Justice Peter O'Kinealy 
in the view taken by him in Wiliam Robert Fink v. Moharaj 
Bahadwr Singh (a), that power is conferred upon the receiver 
to bring and maintain suits in his own name, always supposing 
that the ownership of the property is completely represented 
in the suit in which the receiver is appointed. 


This case has little or no application, because the question with 
which we are concerned iu the present case is pot whether & 
receiver can sue or be sued in his own name, and the proposition 
that he can does not advance the argument tbat a receiver is not 
only a necessary, butan indispensable party to any suit in respect 
of property in his possession as receiver. 


Mrs. Levina Ashton v. Madhabmoni Dasi (3). In this 
case the holders of a money decree applied for execution 
by sale of a foreclosure decree obtained by their judgment-debtors 
and had that decree sold. Prior to the application for execution a 
receiver had been appointed of properties which included the 
property embraced by the foreclosure decree. The receiver had 
been appointed in another proceeding but to the knowledge of the 
applicants. The sale of the foreclosure decree in execution of the 
money decree was set aside upon the principle “ that property in 
the hands of a receiver, though subject to a paramount judgment, 
cannot be sold under execution without leave of Court. A purchaser 
of such property at an execution sale buys at his peril and the sale 
may be cancelled upon an appropriate application to the executio 
‘Court. 5 ¥ " 

The question whether the receiver, not being & party to the suit 
in which the money decree was obtained, had Jecws standi to main 


(1) (1907) I. L. R. 34 Calo. 305; 5C. L. J. 
(2) (1898) I. L. R. 25 Calo. 64a. 
(8) (1909-10) 14 C. W. N. 560, 
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tain an objection to the execution of that decree was not raised. 
Apparently, the application to reverse the sale was under a provision 
of the Code which corresponded to Order XXI, Rule go of the 
present Code, and in any event one of the judgment-debtors was a 
party to that application. This case lays down the proposition that 
tho sale could be avoided at the instance of the receiver, and not 
that the execution proceedings were void aò initio because the 
Teceiver was not made a party thereto. 


Mrs, Levina Ashton’s case was followed in the case of Sarat 
Chandra Banerjes v. Apurba Krishna Roy (1) in which the material 
facts were as follows :—In execution of a decree against a judgment- 
debtor and a receiver appointed by the Court, certain properties 
were sold. Another judgment debtor having applied for rateable 
distribution under section 73 of the Code (old), the objection of the 
receiver to the application on the ground that leave had not been 
obtained from the Court which appointed him, was upheld, and it 
was stated that Courts are generally reluctant to allow execution 
to proceed against the properties in the hands of a receiver until 
leave has been expressly granted for this purpose. 


No question arose in this case as to whether a receiver, who was 
not a party to the suit, was competent to raise an objection to the 
executiop of the decree. ! . 

In the case of Ajodkya Roy v. Hardwar Koy(a) a mortgagee 
having applied for execution of a decree obtained by him against 
the mortgagors who were members of a Mitakshara joint family, 
sought to proceed also against a son of one of the mortgagors who 
was born after the decree, and the question was whether the son was 
8 proper party to the execution proceedings. It was held that upon 
the son's birth the aggregate of rights then vested in his father, his 
grand-father and his uncles, who were the mortgagors, became 
vested in him conjointly with them, and that by this devolution of 
interest the son became the representative of a party. to the suit 
within the meaning of section 244 of the Code of 188s It was 
ruled that the term” ‘representative’ means not merely legal 


representative in the sense of heir, executor or administrator, but, 


includes any representative-in interest, that is, any transferee of the 
interest of the decree-holder or judgment-debtor, who so far as 
such interest is concerned, is bound by the decree, [/shan Chandra 


(1) (1911) 14 C. L. J. 55. 
(2) (1909) 9 C. L. J. 485. 
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v. Bent Madkud (1); Gulsari Lai v. Madho Ram (a)]. To determine, 
therefore, whether a particular person is a representative of a party 
to the suit, the two tests to be applied are first, whether any portion 
of the interest of the decree-holder or of the judgment debtor which 
was originally vested in one of the parties to the suit, has by act of 
parties or by operation of law, vested in the person who is sought 
to be treated as representative, and, secondly, if there has been a 
devolution of interest, whether, so far as such interest is concerned, 
that person is bound by the decree. ” 

No question touching the position of a receiver was considered 
in this case. It is, therefore, not an authority for the proposition 
that a receiver is a representative of a party to the suit within the 
meaning of section 47 of the Code, on the ground that the interest 
of that party is vested in him. 

Tokra Bibi v. Zabeda Khatoon (3). This is a suit to wind up& 
partnership business brought by a partner against the heirs of a 
deceased partner. It was held thata receiver subsequently appointed 
by a Court in a partition suit between the heirs of the deceased was 
a necessary party to the suit for winding up. Mookerfjee, J. stated 
that the test to be applied was whether the property in the hands of 
a receiver was intended to be affectcd by the result of the litigation, 
because if the property was intended to be so affected, the receiver 
was a proper and necessary party by way of addition to and not in 
substitution for, the parties primarily responsible. But his Lord- 
ship went on to say : 3 

"It may be conceded that the appointment of a receiver does 
not by itself debar a creditor of the person over whose estate the 
recelver is appointed from pursuing his legal remedy by action 
against such debtor, or from bringing a suit for relief touching the 
same property; this general rule, however, is subject to the 
qualification that the suit so brought does not in any way interfere 
with the possession or jurisdiction of the court by which the 
receiver was appointed. Ifthe contrary view was maintained and 
the decree made in such a suit were allowed to operate to the 
disturbance of the custody of the receiver when he had not been 
made a party to the suit, the very object to the appointment of 
& receiver might be defeated ; that object is to protect the estate 


from unnecessary and expensive litigation : to preserve it for the, 


equal benefit of those equally interested in its distribution and to 
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keep the property at all times within the control of the court by 
which the receiver had been appointed.” l 2 

This case goes no further than to say that receivers in posses 
sion of partnership property are necessary parties to a suit for 
dissolution of that partnership. 

Dinesh Chandra Roy Choudhury v. Munshi Jahanali Biswas 
(1) After a judgment-debtor had been adjudicated insolvent, 
the decree-holder who was unaware of the insolvency, proceeded 
to execution and purchased the attached property. The receiver 
in insolvency having applied to have the sale declared void, it 
was held that his application must be treated as one under sec- 
tion 47 of the Civil Procedure Code, he being the representative of 
the judgment-debtor for the purpose of saving the property from 
execution. Guha and Bartley JJ. expressed their decision on this 
point in these words: 

“The receiver in whom the property of the insolvent vested 
after the passing of the order of .adjudication under section a8, 
sub-section (2) of the Provincial Insolvency Act, does represent 
both the insolvent and the creditors of the insolvent; and if any 
application is made to the court which on the face of it was an 
application made in the interest of the insolvent Judgmentedebtor, 
the application, in our judgment, could, under the law, be treated 
as an application under section 47 of the Code of Civil Procedure, 
made by the Receiver-in-Insolvency, as representative of the insol- 
vent judgment-debtor." 

Their Lordships were careful to confine their decision to the 
case of a receiver-in-insolyency, that is to aay, of a receiver in 
whom the property of the judgment-debtor stood vested, and in the 
course of their judgment they quoted the following observation of 
Rankin C. J. in the the case of Mohifosh Dutta v. Rat Satish Chan- 
dra Choudhury Bahadur (2): 

“Any general statement to the effect thata Receiver is or is 
not representative for the purposes of section 47 of the Code is 
merely misleading. It all depends on the purpose and nature of 
the application made by the Receiver, whether heis a representa- 
tive of the judgmentedebtor or not. For some purposes, he would 
be entitled as representing, the judgmentedebtor to litigate matters 
under section 47 of the Code.” 

It is worthy of note that in Mokitosh Duits caso (2) the learned 
Chief Justice went on to draw a clear distinction : 


(1) (1934) 39 C. W. N. 424. 
(a) (1931) 35 C. W. N. gat. 
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. "but where he comes to the executing court for the purpose 
of saying that as the judgment-debtor’s property now belongs to 
the Receiver, the Court cannot sell for the judgment-debtor’s debt 
that which is the property of another person because it has vested 
in the Receiver for the benefit of ihe creditors, then for that 
purpose, the Receiver is not, in my judgment, a representative 
of the judgment-debtor.........The Receiver in such a case, if he 
is not acting under section 52 of the Act and acting under the 
usual provisions of the Civil Procedure Code, is really a third party 
making a claim." ` 

The actual facts in the case of Mohitosh Dutta v. Rat Satish 
Chandra Choudhury Bahadur (1) were that a decree-holder had 
&pplied for execution of & money decree, and the judgment- 
debtors property had been sold before the judgment-debtor was 
adjudicated insolvent. Then an interim receiver was appointed 
in whom nothing vested but who had the power of a receiver 
finder the Civil Procedure Code. This receiver applied under 
Order XXI, rule g5 to set aside the sale. It was held that the 
application was not one competently made by the receiver under 
section 47 of the Civil Procedure Code. 

The precise circumstances under which a receiver in insolvency 
may maintain, as representative of the judgment-debtor, an objec- 
tion to execution under section 47 of the Code, do not require 
to be discussed here. We are concerned with n receiver 
appointed under the Code who occupiés a capacity by no means 
identical with that of a receiver-in-insolvency, the powers and 
functions of the latter being very different in extent. The 
fundamental distinction is that the legal estate in the property 
of an insolvent is vested in the receiver-in-insolvency, whereas 
nó property is vested in the receiver appointed under the Code 
who is merely the manager appointed by the court of the pro- 
perties in question. The cases of Dinesh Chandra Roy Chou- 
dkury v. Munshi Jakanali Biswas (s) and Mohitosh Dutt y, Rai 
Satish Chandra Choudhury Bahadur (1) seem to indicate that a 
teceiver would have no Zoras stands as representative of a party to 
a suit to maintain an objection under section 47 of the Code, unless 
the property of the party was vested in him. 

Annapurna Dasi v. Sarat Chandra * Bhattacharjes iss, This 
was & suit for a declaration that a mortgage by a receiver and a 


(1). (1931) 85 C. W, N. ovr. 
(3) (1994) 39C. W.N. 44... : 
(3) (1941) 46 C. W, N. 355. 


iig 


Civit. 


1945. 
—— 
v. 
Raja Sree Sree 
Ma Bahadur 


Khundbar, F. 


THE CALCUTTA LAW JOURMAL, [Vorn 85. 


decrea in enforcement thereof were not binding on the owners of 
the property mortgaged. The receiver was appointed under 
Order XL, mle I of the Civil Procedure Code, and he executed 
the mortgage with the sanction of the court which appointed him. 
One of the questions raised was whether the plaintiffs who were the 
ownwers of the property should have been made parties to the 
mortgage suit. Akram ‘and Pal JJ. said : 

“There is no express order of the court appointed the receiver 
allowing the receiver to represent the true owners in the mortgage 
suit Admittedly the property never vested in the receiver, his 
appointment being only under Order XL, rule I Civil Procedure 
Code. The property was only in the custody of the court and 
the receiver was simply managing the estate as an officer of that 
court. No doubt while he mortgaged the property with the 
sanction of the court he must be taken to have represented the 
owners of the property. But that was the effect of the express 
sanction given by the court." 

The observation just quoted in no way supports the contention 
that a recelver appointed under the Code is in exactly the same 
position as the owner of the equity of redemption of a mortgaged 
property, or that he is the latter’s representative in all litigation 
relating thereto. 

The illustrate the true position of a receiver in proceedings 
affecting property of which he is in charge, reference may briefly 
be made to the following cases cited on behalf of the respon 
dent. , 

Harikar Mookerjee v. Harendra Nath Mooherjes (1). The 
question in this care was whether a receiver appointed by a Court 
of the assets of a deceased person could be described asa person 
claiming to be entitled to the effects of the deceased person within 
the meaning of section 4 of the Succession Act of 1889. Mookerjeo 
and Carnduff JJ. said : 

“Tt is well settled that a Receiver by hia appointment does not 
become the representative of the parties, but is an officer and 
representative of the Court which appoints him. The effect of 
the appointment of a Receiver is to bring the subject matter of 
the litigation in cwstodia /egis, and the Court can effectively manage 
the property only through its officer, who is the Réceiver. In 
other words, the Receiver ordinarily is not the representative or 
agent of either party in the administration of the trust, but his 
appointment is for the benefit of all parties, and he holds the 


(1) (r910) I. L. R. 37 Calo. 754; 19 C. L. J, ase. - - i 
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property for. the benefit of those ultimately found to be the rightful 
Owners, .,,......" 


The true position of a receiver in possession of property which s, 


is the subject of litigation was again expounded by Mookerjee J. 
in the case of Dwijeadra Narayan Roy v. Joges Chandra De (1). 
At page 57 of the report there is a passage in fhe judgment which 
is in the following words : 

“When the Court has appointed a receiver and the receiver is 
in possession, his possession is the possession of the Court, and the 
possession of the Court by its receiver is the possession of all parties 
to the action according to their titles: Jn + Butlers Estate (a) ; 
Bertrand v. Davies (3) Moir v. Blacker. (4); Re Ind. Coops & 
Co. (5). The property passes into legal custody as the receiver 
isin the position of stake-holder, and such custody is for the 
benefit of the true owner: Brajendra Kishore v. Abdul Rasac (6) ; 
Ramaswamy v. Mutkusamy (7); Khagendra v. Matangini (8) ; Rae 
Karas v. Rajak Bakar Ati (9) ; Jagat Tarini v. Naba Gopal (10)" 

In the case of Raj Kapkubar Singh v. Jai Indra Bakadur 
Singh (11) their Lordships of the Privy Council made it clear (page 
236 of the report) that sections 47 and 144 of the Code apply only 
to the parties or the representatives of the original parties and not 
to sureties. s 

Fraser and Ross v. Krishnaswamy Atysr (12). In this case it was 
heli that a mortgages decree-holder is bound to apply to the Court 
which has, in another suit, appointed a receiver of the mortgaged 
Properties, for leave to execute his decroe, and cannot, without 
such leave, proceed to sell such properties. Devadoss J. observed 
as follows : 

“The Court having taken possession of the properties it appoints 
an officer to look after the properties on behalf of all the parties 
and a Receiver is nota legal representative of any party ; nor is 
hea new party to the proceedings. But he represents all the 
parties for some purpose and his duty isthat which is assigned to 
him by the Court.” 

These remarks make it clear that though a receiver is in many 


(1) (1923) 39 C. L. J. 40. (a) (1863) 13 Ir. Ch. R. 454. 

(3) (1862) 31 Hear. 429. (4) (1890) 26 L. R. Ir. 375. 
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cases a necessary party to a suit, he is not the representative of any 
particular party thereto. 

In our judgment, it cannot be said that the words “Parties to 
the suit” or the words “their representatives” in section 47 of the 
Code can be extended to include a mere receiver appointed 
under Order XL, rule I of the Code to take charge of property 
which is subsequently sold in execution of a decree suffered by 
the owner thereof. Norcan it be said that the omission to make 
such & receiver a party to the execution proceedings which have 
led up to the sale renders those proceedings void. It, therefore, 
follows that the receivers in the present case are not competent 
to challenge the execution of the decree on the ground of 
limitation or any other ground within the scope of section 47 of 
the Code. i 

It follows also that the execution proceedings wero not void 
ad initio and that as the receivers application under Order XXI, 
rule go of the Civil Procedure Code was itself barred by limitation, 
that application must fail. ` 

'Two other questions were argued which would have had 
to be considered if the main argument dealt with abore 
succeeded. $ 

It was contended, firstly, that the application for execution of 
the mortgage decree which was preferred on.the and of July, 
1938, was barred both under Article 182 of the Indian Limita- 
tion Act and section 48 of the Civil Procedure Code, and that it was 
open to the appellants to take this objection even after the sale 
had taken place. Secondly, it was urged that the applicetion for 
execution of the mortgage decrees was not maintainable at the 
instance of the Raja of Pachit who was the assignee of that decree. 
Finally, we were invited to allow Mr. Sedan, one of the mortgagors 
Judgment-dehtors, to be joined with the receivers as an applicant 
in the applications out of which this appeal has arisen. It is 
not necessary for me to add anything to what has been said by my 
learned brother regarding these matters, as, for the reasons 
indicated by him, I agree in the decision which -he has pro- 
nounced. , 

This appeal accordingly fails and must be dismissed with 
coms. : : 
BR 7 . Appeal dismissed 
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Before Mr. Justice B. E. Mukherjea and Mr, Justice 
T. A, Ellis. 
HRISIKESH SAHA AND OTHERS 
v. "s 
SREEMATI RADHARANI KAR.* 
Civil Procedure Code (Act V of 1908), section 48, order a1, rule 11, order 13, 


rule 12, order 47, rule 1—Daath of judgment-debior during courses of 
emecution procesdings—Appiication for bringing om record legal repre- 


sentatives of the deceased judgweni-debior more than 12 years after 


decree, if a fresh application wader section 48 af Civil Procedure Code. 

“fresh application” as used in section 48 of the Code of Civil Procedure 
means a fresh substantive application and not merely an ancillary one mado 
with the object of moring the Court to proceed in the matter of a substantive 
application already oa the file. í 


Rakim Ali v. Pkulchand (1); Ram Sarup v. Dasrath (a) followed. 


When a deoree-holdec applied to continue execution prooeedings against 
the legal representatives of 2 deceased judgmeat-debtor it is not a fresh applí- 
cation for exeoution so as to attract the provisions of section 48 of the Civil 


, Procedure Code, ; 


Where, however, the decree-holder after he has presented his application 
foe execution, wants to proceed against any new party whose name was not 
mentioned in the petition or wants to attach and sell any new property not 
Included !n it, the application may be regarded asa fresh application for 
execution ! 


the deceased judgmeat-deb tor. 
Appeal by the Decree-holder. 
Application for execution. 
The material facts will appear from the judgment. 


Messrs. Gopal Chandra Das, Narendra Kumar Bhowmick and’ 


Bkuban Mokan Saka for the Appellants. 
Messrs. Amarendra Nath Bose, Prossotho Nath Mitra, Sama- 
rendra Krishna Deb and Sudhir Ranjan Dutt for the Respondents. 
The judgment of the Court was as follows :— 


* Appeal from Original Order No. 159 of 1943 against the order of N. N, 
Dey, Esq., Subordinate Judge, sad Court, 24-Parganas, dated the 13th May, 
1943 allowing an application under order 47, rule 1 Civil Procedure Code for 
review of tho order, dated the 5th April, 1943. 


(12) (1896) I. L. R. 18 AIL 482 (F.B.) 
(2) (1911) L L. R. 33 AL 519. (F.B.) 


As under order 22, rule ra of the Civil Procedure Code the provisions of - 
rules 3 and 4 of. that order do not apply to execution proceedings there is no ` 
question of limitation with which substitution of the legal represeatatives of 
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Mukherjea, J. :—The facts giving rise to this appeal may be 
shortly stated as follows: Certain persons who may be called the 
Sabas and who are represented in this appeal by the appellants 
and proforma respondent obtained a final mortgage decree against 
one Akhoy Kumar Kar in the Court of the and Subordinate Judge 
of 24-Parganas for a sum of Rs. r,rgooo and odd onthe 13th of 
June, 1930. The decree was put into execution on the 8th of 
August, 1930, the execution case being registered as Title Execution 
Case No. 187 of 1930, and it is admitted that no portion of the 
decretal dues has been realised up till now. On the s3rd of 
December, 1941, the judgment-debtor Akhoy died. The death 
was reported to the Court on the roth of January, 1942, and on 
the sth of March, 1942, the decree-holders made an application for 
continuing the execution proceedings against the widow and sons of 
the judgment-debtor on substitution of their names as legal heirs 
in place of the deceased. The widow whose name is Radharani 
and who figures as respondent No. 1 in this appeal objected to the 
application for substitution made by the decree-holders on the 
ground that the judgment-debtor having died leaving behind a Will 
by which she was appointed the sole executrix, she alone was the 
legal representative of the deceased and that there could be no 
substitution of the intestate heirs of the judgment-debtor in the 
execution proceeding. It was stated by her in the petition of 
objection that she had already applied for probate of the Will 
though no grant was ectually made in her favour at that time. 
The Court by its order dated the 25th April, 1942, dismissed her 
objection and allowed substitution of all the intestate heirs of the 
judgment-debtor including Radharani, the widow. It is rather 
curious to notice that on the very same day orders for substitution 
were made in two Miscellaneous Cases (Miscellaneous Cases 
Nos. 39 of 1940 and 8 of 1941) which arose out of objections filed 
by the judgment-debtor in the same execution case, and in both of 
them Radharani was allowed to be substituted in her capacity as 
executrix as the sole’ legal representative of the deceased of the 
judgment-debtor. On the 8th of June, 1942, the probate Court . 
made an order granting probate of the Will to Radharani and on 
the 16th of September, 1942, she brought this fact to the notice of ` 
the executing Court. On the agth of September, 1942, the decree- 
holders applied for amendment of the execution petition by des- 
cribing Radbarani as the sole executrix and legal representative of 
the Judgment-debtor and striking out the names of the other heirs 
from; the execution record. Onthe rst of October; 1942, this 
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application was allowed, and the execution petition was amended. 
On the 3rd of October, r942, Radha Rani filed a petition objecting 
to the execution of the decree contending inter alia that as the 
&pplication for substituting her as the sole legal representative of 
the deceased judgment-debtor was made more than r2 years after 
the date of the decree it was in substance a fresh application for 
execution and consequently the execution case was barred under 
section 48 of the Civil Procedure Code. The Subordinate Judge 
by his order dated the 5th of April, 1943, overruled this contention 
and held that section 48 of the Civil Procedure Code could not be 
attracted to the facts of this case, as the application of the decree- 
holders made on the agth of September, 1942, was merely ancil- 
lary to the original petition for execution and could not be treated 
as a fresh application within the meaning of section 48 of the Civil 
Procedure Code. Later on, however, there was an application made 
by Radha Rani for review of the order made on the 5th of April, 
1943, and the learned Judge by a fresh order made on the 13th of 
May, 1943, vacated the earlier order and dismissed the execution 
case being of opinion that the application for bringing Radha Rani 
on the record as the sole legal representative of the judgment-debtor 
was a fresh application for execution as contemplated by section 48 
of the Civil Procedure Code and as that application was presented 
more than ra years after the date of the decree the execution of 
the decree was barred. Itis against this order that the decree- 
holders have come up on appeal to this Court. 


Having heard the learned Advocates on both sides we are of — 


the opinion that the order made by the Subordinate Judge on the 
13th of May, 1943, is & wrong order and cannot be sustained. 
We agree with the learned Advocate for the appellants that there 
were none of the grounds contemplated by Order XLVII Rule r 
of the Civil Procedure Code upon which: the Court could set aside, 
by way of review, the previous order made by iton the sth of 
April 1943. There was no error apparent on the face of the record 
nor discovery of any new and important piece of evidence sub- 
sequent to the passing of the order. If the decision was erroneous, 
it was open to the judgment-debtor to challenge it by way of appeal. 
But it is not necessary for us to base our decision on this some- 
what technical point, for we are definitely of opinion that the view 
of law taken by the Subordinate Judge -in the subsequent order 
made on the 13th of May, 1943, is not sound and cannot be 
accepted. The whole controversy really centres round the point as 
to whether the application made by the decree-holders on the 29th 
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September, r942, was in substance a fresh application for execution 
within the meaning of section 48 of the Civil Procedure Code. It 
is well settled by authorities that the expression "fresh application” 
as used in section 48 of the Civil Procedure Code means a fresh 
substantive application and not merely an ancillary one made with 
the object of moving the Court to proceed in the matter of & 
substantive application already on the file: vide Rahim AH v. Phul 
Chand (1) ; Ram Saren v. Dasratk (s) Section 48 of the Civil 
Procedure Code does not lay down that as soon as the period of 
twelve years elapses from the date of the decree the executing 
Court becomes /wacfys officio and cannot proceed with the execution 
of the decree any further, Provided no fresh application for execu- 
tion is presented after the lapse of -ra years from the date of the 
decree the executing Court can certainly continue a proceeding in 
execution commenced but not completed before the expiry of 12 
years and ifan application has got to be made by the decree 
holders in furtherance of and ancillary to the petition for execution 
already filed, section 48 of the Civil Procedure Code would have 
no application. Mr. Bose argues that if a judgment-debtor dies 
pending an execution proceeding and'the decree-holder applies for 
continuation of the proceeding against his heirs under section 5o of 
the Civil Procedure Code, it amounts to a fresh application for 
execution and if it is made when 12 years have already passed from 
the date of the decree, it would come within the mischief of 
section 48 of the Civil Procedure Code. We cannot accept this 
contention as sound. When the judgment-debtor dies pending an 
execution proceeding itis not necessary for the decree-holder to 
file a fresh application under Order XXI, Rule i1 of the Civil 
Procedure Code. Hae can continue the same execution proceeding 
against the heirs of the deceased by bringing them on record in 
place of the original judgment-debtor : vide Pwrws&o/tam v. Rajai 
(3) It has been held further by the Bombay High Court that even 
if any separate application is made in such circumstances it would 
not be a fresh application within the meaning of section 48 of the 
Civil Procedure Code: vide S&amkar v. Hiralal (4). The Sub- 
ordinate Judge has 1elied strongly on a decision of the Patna High 
Court which is to be found reported in Maharaja Ram Ram 
Bijaya v. Kesto Prasad (5). The facts of that case however are 
quite different. We are quite prepared to hold that ifthe decree- 


(1) (1896) I. L. R. 18 All, 482 (F. B). (2) (1911r) I. L. R, 33 All. 517. (F, B), 
(3) (1940) L L. R. 34 Bom. 142. (4) (1931) 33 Bom. L. R. 858. 
(5) (1940) A. L R, Pat, 571. 
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holder after hehas presented his- petition for execution wants to 
proceed against any new. party. whose name was not. mentioned in 
the petition or wants to attach and eell any new property not 
` included in it, the application might be regarded as a fresh appli- 
cation for execution. But this principle cannot possibly apply 
where the decree-holder does not want to proceed against any new 
party but prays for continuation of the proceeding against an heir 


or legal representative of. the judgment-debtor originally on the . 


record. In our opinion, therefore, if the application made by the 
decree-holders onthe agth of September, 1942, be regarded asa 
fresh application for execution against the legal representative of 
the deceased judgment-debtor under section 5o of the Civil Proce- 
dure Code, it would-be merely ancillary to the substantive petition 
against the original judgment-debtor and could not rank as a fresh 
application within the meaning of section 48 of the Civil Procedure 
Code. As under Order XXII, Rule ra of the Civil Procedure Code 
the provisions of Rules 3 and 4 of that order do. not apply to 


execution proceedings, no other question of limitation regarding 


the time within which substitution has to be made can possibly 
arise. j 

Furthermore, it appears, as stated above, that in the two 
miscellaneous cases arising out of the same execution proceeding 
Radha Rani got herself substituted as the sole executrix and legal 
representative of. her husband and the orders were made by the 
Court in the same execution record on the 25th April, 1942 when 
12 years had not run out fromthe date: of the decree. She thus 
introduced herself asa party to the execution ease in her capacity 
as representative of her husband's estate. In these circumstances 
the application of the decree-holders presented on the agth of 
September, 1942, can be treated as a formal application for correct- 
ing the description of Radha Rani in the cause title of the execution 
case and nothing more, she being already made a party to the 
execution case on her own application and within ra years from 
the date of the decree. i 

In the result therefore the appeal is allowed. The order of 
the,learned Subordinate Judge dated the 13th May, 1943, is set 
aside and that made onm the sth April 1943, restored. The 
appellants will be entitled to:the:costs of this appeal. Hearing fee 
three gold mohurs. - ` 5g 

Ellis, J, :—I agree. i ; 
AK. D, G Appeal allowed, 
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Before Mr. Justice B. Mukherjea and Mr, Justice Elks, 
SIDDIQ AHMED CHOUDHURY 


v. 


SAYED AHMED CHOUDHURY 
AND OTHER&* — 

Muhammadan Law—Wak/—Power io change the terms of or the personstel in 
the mak/ deed not reserwed in the deed —Waki/, if can alter the same 
after the mahf was in force—Opinions of Abu Hanifa, Abu Yusuf and 
Imam Mohommed—Fatwa Alamgiri, the recognised. authority in India 
aboni wak/—Opinion of Imam Mohommed adopted. 

It is quite true that on account of the high judiciary office held by Abu 
Yusuf the mahomedan doctors attach the highest authority to his epinian 
on matters of ovil law, though in matters spiritual and those relating to 
Inheritance the views respectively of Abu Hanifa and Imam Mohommed are 
considered authoritative. It is also a4 general rule of interpretation adopted 
by mahomedan lawyers that when there is a difference of opinion between 
the three masters (Abu Hanifa and his two disciples Abu Yusuf and Imam 
Mohommed) the opinion of two is allowed to prevail against the opinion of 
the third (Vide—Mullah’s Mabomadan Law, 12 Eda page 25), These rules 
are however not inflexible rules of law, nor are they of universal appli- 
cation. 


In the early days when new points arose and the decision had to depend 
on inferences drawn from other fatwas or from analogy, it was open to the 
learned doctors to prefer one opinion to the other whioh they considered 
more correct and consonant with the other principles, inasmuch as the three 


imams were not lawgivers but merely interpretors Of law. 


Anis Begum v. Muhammad Istafawali Khan (1) referred to 


It may be that there was some difference of opinion amongst the anolent ^ 
jurists but the duty of the Court in modern times is to see whieh of the two 
opinions, If any, has been acoepted by later commentators who are of recog- 
nised authority in India, and 1f we find that they have consistently adopted 
one particular view to the exclusion of the other, it would be presumptuous 
to Attempt at this day to decide the point oa the basis af original authorities 
by application of any general rule of interpretation. 

It would be wrong for the courts on a point of this kind to attempt to 
put their own interpretation on the Quoran in opposition to the expressed 

1 

* Letters Patent Appeal No. 9 of 1944, against the judgment of Hon'ble 
Mr, Justice Henderson, dated aand May, 1944, in Appeal from Appellate 
Deoree No. 1890 of 1943, against the decree of G. B. Synge Esq., District 
Judge of Zillah Chittagong, dated the 16th September, 1943, affirming the 
deoree of Sailesh Chandra Sen Gupta, Munsif, and Court, Chittagóng, dated 
the rath May, 1943. j 


(1) (1983) L LL R. 55 AIL 743 _ 
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ruling of commentators of such great antiquity, and T anthority (as He: 
Hedaya and Fatwa Alamgir?), 

Aga Mahomed Jafar v, Koolsom (1) referred to. 

According to Abu Yusuf the mutwalllis taken to bea deputy of the 
w«ki/ andis consequently removable by the latter at his option, whereas 
according to Imam Mabommed the mutwalllis a deputy of the beneficiaries 
and consequently the waki/ has oo power to discharge him unless he reserred 
&uch power at the time of dedication, 

Radd-wi-Muhtar, Vol. III p 63 ; Ameer Ali, 4th Edn. pp 458-9 ; Bailes's 
Digest of Mukamsmedan Law, and Edn, p 601 ; R. Wilson's Digest on Anglo 
Makomedan Law 6th Edn, section 332 p 370 referred to. 

Hidattoonnessa v. Syud Afval Hossain (2); Golam Hossein v. Ali Ajan (3), 
and Mwsssmma? Rahiman v. Mwsammat Bagridan (4) referred to. 

Appeal by Plaintiff. 
Suit for declaration of title to act as mutwalli, 
The material facts will appear from the following judgment of 


Henderson, J.:—This appeal is by defendant No. x and 
raises a point in connection with the Mahammedan Law. The 
facts are these : - Defendant No. 4 is the full brother of the plain- 
tiff. Defendants Nos. r to 3 are his half brothers. Their father, 
Osi Mia, created a wakf on 3oth January, 1934. He appointed 
himself as the first sal. It was further provided in the 
wak/nama that he was to be succeeded by his sons in rotation, 
each of them for a period of four years. He resigned on sth 
June, 1940 and died on 16th April, 1941. Thus under the terms 
of the wak/nama the plaintiff was entitled to be mwteal on the 
date when the suit was instituted. 


The present dispute relates to the legal effect, if any, of two 
subsequent deeds—-Ext. C, executed on 9th October, 1939 and 
Ext. B, executed on sth June, 1940. The learned Munsif held 
that they had no legal effect. The learned District Judge, while 
dismissing an appeal by defendant No. r, refused to decide the 
question and left it open. I must confess that I find it difficult 
to follow this. The question is the most vital question arising 
for decision in the case. If these deeds were effective, the 
present suit wil automatically fail. No disputed questions of 
fact, however, are invloved and it is therefore unnecessary to order 
& remand. 


G) (1897) I. L. R. as Calo. 9 (P. C.) 
(a (1870 aN W. P. H. C, R. 420, 
(3) (1868) 4 M. H.C. R. 44. 

(4) (1935) LL. R. 11 Luck, 735 (F. B.) 
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Osi Mia was the mawal of ‘another wakf created by his 
father, Azgar Ali. He took the view, probably very wisely, that 
it would be a good thing if the management of the properties 
were kept distinct, He wasto be succeeded by two of his sons. 
He, accordingly, executed Ext. C by which he provided that those 
of his sons who were mwfmwallis of Azgar Alis wak/ were to be 
excluded from the wwwémallithip of his (Osi Mia’s) wakf. He 
executed Ext. B, when he felt that he wastoo old to continue in 
the management of the properties and resigned. He appointed 
defendants Nos. 2 and 3 to succeed to ssw/mal/itki? of Azgar Ali's 
wakf. He further provided that any of his sons acting contrary to 
the terms of Ext. Bor C would be disqualified from acting as 
mutwalli, 

Thus under all the deeds the plaintiff was entitled to be swsw} 
when he filed the suit, unless he had forfeited his right, On Osi 
Mia’s death he got himself enrolled as mswali of Axgar Ali's 
wakf in the office of the Commissioner of ma4/s. When his name 
was removed therefrom on an objection by the appellant, he 
instituted a suit to establish his right to be mstwal¥. He thus 
attempted to become manager of both the properties and 
therefore forfeited his right as laid down in Exts. B and C. The 
result is thatif these documents are valid, the present suit will 
fail. 

Osi Mia did not expressly reserve to himself in the maA/ awe 
the power to remove a s/m//i. The question for consideration 
now is whether in such circumstances he had power to do so by 
later deed. 

The learned Munsif relied on Mulla’s “Principles of Maho- 
medan Law” (Vide paragraph 172 in the rzth Edition) The same 
view was taken by Wilson (vide paragraph 332 in, his Anglo-Muha- 
medan Law, Sixth Edition). 

This opinion is also supported by the decision in Mt Raka- 
man v. Mi. Bagridan (1) and Registered Corporation named 
Jamiat Wa TaMigh Islam through Mohammad Abdulla Khan v. 
Mohammad Shari} (2). 

The authorities are not, however, uniform. Ameer Ali in his 
*Mahomedan Law” points out that there is a difference of opinion 
on this point between Abu Yusuf and Mobammed, the former 


. supporting the appellant and the latter the respondent. When 


(1) (1936) A. I. R. Oudh, 813. 
(a) (1958) A. L R, Lah, 869. 
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they differ from each other, the authority of Abu Yusuf is generally 
preferred (vide Mulla's Mahomedan Law, paragraph a8) This 
view has been accepted in this Court in the decisions in /iw/ira 
Khatun v. Mohammad Fakirulla Mia (t) and Debendra Nath 
Sadkukhan v. Nakarmal Jalan (a). 

In this state of the authorities, it must be held that the 
opinion of Abu Yusuf prevails, at any rate, so faras Bengal: is 
concerned. 

The appeal must accordingly be allowed, and the suit dismissed. 
As the appellant has no right to be sew/ma//i orto interfere with 
the actual management of the properties, I shall not allow him any 
costs. LIaccordingly direct that the parties bear their own costs 
throughout. 

No order is necessary on the Rule. Leave to appeal under 
clause 15 of the Letters Patent is granted. 

The pinat. then appealed under section 15 of the Letters 
Patent. 

Dr. Sarat Chandra Basak and Mr. Imam Hossain Chowdhury 
for the Appellant. 

Messrs. Hiralal Chakravarty and Rabindra Nath Bhatiacherjee 
for the Respondents, 

The judgment of the Court in the Letters Patent appeal was 
delivered by 
-~ Mukherjea, J. : This is an appeal under clause 15 of the 
‘Letters Patent and it is directed against a judgment of Mr. Justice 
Henderson dated May, 22, 1944 passed in Second Appeal No. 1890 
of 1943. The appellant before us is the plaintiff and the suit 
was one commenced by him for establishment of his title as 
mutroqiii in respect of a wakf created by his father Osi Mia and 
for a permanent injunction restraining defendants Nos. r to 3 from 
interfering with his possession as wwfwal/i of the wakf estate. The 
material facts are not in controversy and may be stated as 
follows :— 

The plaintiff as well as-the four defendants in the suit are all 
sons of Osi Mia, though their mothers were not the same.. Osi 
Mia married three wives in succession ; the plaintiff and the pro- 
forma defendant No. 4 are the two sons by his first wife. By the 
second wife also Osi Mia had two sons and they are defendants 1 
and 3 in the suit ; the defendant No. a is the only son born 
of the third wife of Osi Mia. On the goth January, 1934, Osi 
Mia created a wakf in respect of certain properties and appointed 


a) (1gar) I. L. R. 49 Calo. 477 
(a) (1930) A. I. R. Cale, 673. 
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himself mufmwa/li of the wakf estate. The provision in the deed 
of wakf was that after his death all his sons would become ss*mw/Hs 
by rotation and each one of them would hold the offices for a 
period of four years only. It appears that Asgar Ali, the father 


- of Osi Mia, had also made a maA/ in respect of his own property 


some time in the year 1885 and Osi Mia became the sole sewfma/i 
of his father's maA/ after the death of his brother Gani Mia. On 
the gth October, 1939, Osi Mia executed, what has been called 
a deed of rectification and it is marked exhibit C in this case, 
and it was provided by this deed that those of his sons who would 
be stwaliis in respect of the wakf created by his father Asgar 
Ali would not be competent to act as mufmwa/i of hisown wak. 
On the sth June, 1940, another deed was executed by Osi Mia 
by which he purported to resign his office as swwmal/i of both 
the maA/: and appointed his 3rd and sth sons swfmallis of his 
father's wakf and the 1st, and and 4th sons swfwalts of the wakf 
created by himself. In this document it was expressly laid down 
that any of his sons acting contrary to the provisions of this deed 
or the earlier deed of rectification would forfeit hia title to act 
as muiwall with regard to any of these wakfs. Osi Mia died 
on the 16th April, 1941, and after his death certain dispute arose 
regarding succession to mutwalliship in respect to both the maf 
estates, The plaintiff being the eldest son of Osi Mia was 
undoubtedly entitled to come in first as maswali of his father’s 
wakf and held the office for a period of four years according to 
the terms of the wak/nama and after his period was over the next 
term would be that of his own brother, the pro-forma defendant 
No. 4 who is the second son of Osi Mia. The defendant No. r 
and the other step brothers of the plaintiff however disputed his 
claim to act as utwai of Osi Mia’s makf on the ground that the 


` plaintiff along with his full brother, defendant No. 4, had got 


themselves enrolled as msfma//is of Asgar Ali’s maAf. At the 
objection of defendant No. 1 the order recording their names 
as mufwals of the said mudf was vacated, but even then the 
plaintiff filed a civil suit to establish his right. As these acts 


“amounted to violation of the terms of the deed of rectification and 


the subsequent document executed on the sth June, 1940, the 
plaintiff, it was said, forfeited his right to be appointed a sew/malN 
of his father's wakf. As on these allegations the defendants 1-3 
denied the title of the plaintiff to act as waswali of Osi Mia’s 
makf and threatened to dispossess him, the present suit was 
brought. z 
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The sult was contested by defendants t and a, and their allega- 
tions in substance were that the two later deeds executed by 
Osi Mia on the gth October, 1939, and 3th June, 1940, should be 
taken as integral parts of the original wakfnama and the plaintiff 
having violated the express provisions of the later deeds, was not 
competent to act as Mutwalli. 

The Munsif who heard the suit overruled the defence and 
decreed the plaintiff's suit. It was held that the subsequent 
documents executed by Osi Mia could not alter the terms of 
the original deed of wakf, as the founder had not reserved to him- 
self the power of making changes when he exscuted the wakínama 
and divestet himself of his ownership in the dedicated properties. 

On appeal the District Judge of Chittagong affirmed the deci- 
sion of the munsif but kept open the question as to whether the 
founder could make any changes in the provisions of a deed of 
wakf when no such rights were reservéd to him at the time of 
creating the wakf., The learned District Judge based his decision 
entirely on the grounds that as the plaintiff had actually succeeded 
to the office of Mutwalli after the death of his father, he could 
be removed only by the Kazi, and so long as he was not removed, 
it would not be competent fora third party, as the defendants 
were in this case, to interfere with his management. Against 
this decision a second appeal was taken to tbis Court which was 
heard by my learned brother Henderson, J. sitting singly. Mr. 
Justice Henderson rightly pointed out that the real point for 
decision in this case was whether it was competent to Osi Mia 
as the founder of the wakf to alter the provisions of the wakf- 
nama by subsequent deeds of rectification and appointment and 
that the District Judge was entirely wrong in keeping tbat ques- 
tion open. My learned brother allowed the appeal and dismissed 
the plaintiff's suit, being of opinion that the wakf had the power 
of making alterations regarding appointment of Mutwallis even if 
no such power was reserved to him by the deed of wakf. It is 
against this decision that this appeal has been filed by the plaintiff 
under clause 15 of the Letters l'atent. 

: The question that requires determination in this appeal is 
‘undoubtedly one of general importance in relation to the Moho- 
medan law of wakfand so far as this Court is concerned, there 
is no previous authority on the point. The questionis whether 
a founder or wakif under Mahomedan Law after he has dedicated 
his property to the Almighty and made provisions for the appoint- 
ment of Mutwallis can subsequently alter the arrangement and 
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remove the Mutwallis appointed by him if he had not reserved 
such powers for himself when he created the wakf. Unfortunataly 
there is a divergence of opinion on this point entertained by 
notable Mahomedan jurists. The three great exponents of Sunni 
law are Abu Hanifa and his two disciples, Abu Yusuf and Imam 
Mohomed. There is nothing said by the master, as regards the 
question that arises for consideration in the present case, but 
there isa clear difference of opinion between his two disciples. 
Abu Yusuf holds that “the wakif is absolutely entitled to remove 
the Mutwalli appointed by himself whether he has reserved the 
power or not”. Imam Mohomed differs, holding that “it is only 
when the wahif has reserved the power that he can pemove the 
Mutwalli without any misfeasance" (Ameer Ali, Mahomedan Law 
4th Edn. page 458). Henderson, J. bas held that in case of 
d:fference of opinion between the two disciples of Abu Hanifa the 
view taken by Abu Yusuf should prevail at least so far as Bengal 
is concerned, and accordingly he has dismissed the plaintiff's suit. 
It is quite true that on account of the high judiciary office held 
by Abu Yusuf the Mahomedan doctors attach the highest authority 
to his opinion on matters of civil law, though in matters spiritual 
and those relating to inheritance the views respectively of Abu 
Hanifa and Imam Mohomed are considered authoritative. It is 
also a general rule of ihterpretation adopted by Mahomedan law 
yers that when there is a difference of opinion between the three 
masters (Abu Hanifa and his two disciples) the opinion of the third 
shall prevail—vide Mullas Mahomedan Law 12.Edn. page 25. These 
rules are however not inflexible rules of law, nor are they of uni- 
versal application. As Sulaiman, C. J. points out in Anais Begam 
v. Muhammad Istafawali Khan (1) these rules of preference were 
for the guidance of ancient jurists and different doctors have 
followed different rules of preference. “Those who are more 
orthodox”, thus observed the learned C. J., “and generally speak- 
ing more ancient, prefer the solitary opinion of Abu Hanifa to 
even the joint opinion of his disciples, But such rules are help- 
ful only when there is no clear consensus of opinion, In the 
early days when new points arose and the decision had to depend, 
on inferences drawn from other fatawas or from analogy, it was 
open to the learned doctors to prefer one opinion to the other 
which they considered more correct and consonant with the 
other principles, inasmuch as the threa Imams were not law-givers 
but merely interpreters of the law. But if one finds a question 
(1) (1933) L L. R. 55 All. 743. 
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well thrashed out and in later centuries, a particular interpretá- 
tion adopted by the leading doctors and text-book writers, it would 
not be proper for us in the twentieth century to go behind sucha 
consensus of opinioa and decide a point contrary to such opinion, 
on the ground that the majority of the three Imams favoured that 
view in the earlier centuries.” 

These observations in our opinion fully apply to the facts of 
this case. It may be that there was some difference’ of opinion 
amongst the ancient jurists but our duty in modem times is to 
seo which of the two opinions, if any, has been accepted by later 
commentators who are of recognised authority in India, and if 
we find that they have consistently adopted one particular view 
to the exclusion of the other, it would be presumptuous on our 
part to attempt at this day to decice the point on the basis of 
original authorities by application of any general rule of inter- 
pretation. Wemay refer in this conrection to the ‘observation 
of their lordships of the Judicial Committee in Aga Mahomed 
Jaffer v. Koolsom (a) on which reliance bas been placed by 
Sulaiman, C. J. in the case noted above. “Butit would be wrong 
for the Courts”, thus observed their lordships, “ona point of 
this kind to attempt to put their own interpretation on the Quran 
in opposition to the expressed ruling of commentators of such 
great antiquity and high authority” (asthe Hedya and Fatawa 
Alamgiri) So far as the question before us is concerned, the 
‘Fatawa Alamgiri which is undoubtedly regarded as a wok of high 
authority in „India has definitely adopted the view of Imam 
Mahomed in preference to that of Abu Yusuf. Thelaw on this 
point is thus stated in Fatawa Alamgiri: “A person having made 
a wakf of his property and after having transferred it to the 
curator (Kyyum) desires to take it back from his hands; if he 
made a condition for himself in the wakf that he should (have 
power to) discharge the curator and take back the property, in 
that case be may do so according to Mohommed and not other 
wise. But according to Abu Yusuf he may do so [in either case, 
i e., whether he has reserved the power or not], And the 
maskaikà (jurist) of. Balkh decided according to Abu Yusuf and 
' the jurist Abu Lais has adopted the same view. The maskaikk of 
Bokhara decided according to:the rule df Mohommed and the 
fatama is thereon ; so in the musmirat’ (Ameer Ali, Mahommeden 
Law, 4 Edn. page 458.) 

The same view is accepted by the author of Radd-ul-Muhtar 


(a) (1897) L L. R, 95 Calo. 9. (P, C.) 
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who explains that according to Abu Yusuf the Mutwalli is taken 
to be a Deputy of the waif and is consequently. removable by 
the latter at his option, whereas according to Imam Mahommed 
the Mutwalli is a Deputy of the beneficiaries and consequently the 
wakif has no power to discharge him unless he reserved such 
power at the time of dedication (Radd-ul-Muhtar, Vol. III, p. 63 ; 
see also Ameer Ali, 4th Edn. pp. 458 9). A question very similar 
to that which arises in the present case has been discassed in 
swrral-wl-fafat»a and certain passages from this work which have 
been quoted by Ameer Ali will demonstrate conclusively that the 
opinion of Imam Mahommed has been generally followed by later 
writers. The passages are as follows : 

“In the chapter of wakf in the Khazanat-ulFatawa it is stated 
that the Sahib-ul-Manah (the author of the Manah-ul-Ghuffar ) 
was asked about a deed of wakf in which there was & condition 
to the effect that the wé/ayst of the trust should appertain only to 
the wakif's male descendants, but now a deed has been discovered 
bearing a prior date, in which the fom/iat was given to his male 
as well as female descendants ; the question was which deed should 
be acted upon [in regard to tbe fowHat]., The Sahib-ul-Manah 
answered, if the wakif in the first deed at the time of dedication 
reserved to himself the power of altering any of the provisions 
regarding the management, etc., of the wakf, in that case the second 
deed should be acted upon, that is, the deed in which the som/at 
is restricted to his male descendants. Butif he reserved to him- 
self in the original wakf no such power, in that case the firat deed 
of wakf, viz, in which there was no restriction, should be acted 
upon.” (Ameer Ali, ¿th Eda. p. 437). 

Bailee’s Digest of Mahomedan Law which is based primarily 
upon Fatawa Alamgiri adopts the view that reservation of power 
is necessary before the wakif can discharge an administrator 
appointed by him when he created the wakf for his lands (Bailes, 
and Edn. p. 601). R. Wilson in his Anglo-Mahomedan Law lays 
down the law in the following manner :— | 

“A Mutwalli once lawfully appointed cannot be removed except 
by the Court not even by the founder himself unless the power of 
removal was expressly reserved in the deed of appointment”, 
(R. Wilson’s Digest on Anglo-Mahomedan Law, Sixth Edition, sec- 
tion 332 at p. 370). 

If we now come to judicial decisions, we find that the few 
decisions which we have got so far are all in one way and accept the 
view propounded by the compilers of fatawa Alamgiri. 
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In the case of Zidaifoomwessa v. Syud Afsal Hossain (1) the 
question arose as' to. whether a man who had devoted property to 
charitable uses and appointed a trustee or manager, could at his 
pleasure take the property back from the trustee. The parties 
were governed by Shia Law which has no express provision on 
this point. Reliance was however placed on the view expressed 
in Fatawa Alamgiri which was adopted by Bailee in his Digest and 
also on the opinion of Macnaghten which was in identical terms, 
and it was held that unless the donor reserved to him the power 
in express words, he had no authority to take back the property 
from the trustees appointed by him. This case was decided ip 


1870. Two years before that the Madras High Court expressed ` 


the same view in Golam Hossein v. Ali Zjfam (3). It is true that 
in this case the Mutwalli was a trustee having hereditary pro- 
prietary right and consequently was not removable as an ordinary 
Mutwali. Yet an additional reason was given by the Court in 
support of the decision and that was, that the power of removing 
the trustee was not reserved by the grantor at the time of endow- 
ment. Ina recent case decided by the Full Bench of the Oudh 
Chief Court (Vide Musammat Rakiman v. Musammat Bagridan 
(3) one of the questions referred to the Full Bench was “Whether 
any change in the terms of the wakf or in the personnel of the 
Mutwallis can be made by the makif where no such power has 
been reserved by him in the deed of wakf, after the wakf had been 
completed?” [he Judges held that it was settled law thata wakif 
was not under the Mahoniedan law empowered to make an alteration 
in the terms of the wakf unless he reserved such powers to himself. 
It is not, we think, proper in the face of these clear authorities to 
go back upon the views which have been accepted in India since 
the days of Fatawa Alamgiri, merely on an abstract discussion of 
the relative authority of the two great exponentis of HanaflLaw. 
'The result, therefore, is that the appeal is allowed, the decision 
of Henderson, J. is set aside, and that of the Courts below restored. 
The plaintiff will have a decree in terms of that made by the trial 
Court and will have costs of all Courts. 


Ellis, J. I agree. 
‘sc. _ Appeal allowed. 





(1) (1870) aN. W. P. H. C. R. 420, 
(2) (1868) 4 M. H, C. R. 44. 
(3) (1936) L L. R, t1 Luck. 735 (F. B), 
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Bore Mr. Justice Mukherjea and Mr. Justice 
Elis. 


MOHESH CHANDRA SHAHA 
AND OTHERS 


v. 


ABDUL GOFUR CHOWDHURY 
: AND Ol1HERS.* 

Bengal Agricultural Debtors Act (VII of 1936), sectlons go, 40À, 40A (5)— 
Application before Debt Settlement Board— Reference by Board to Appellate 
Officer, whether notice under section 34 bs issued-—Apellate Officer 
adjudged appicané not to be a debtor and hance notice under section 34 
not necessary—Review by Board—Applicant a debtor—Award—Review 
before Appellate Officer dismissed—Petition of Revision before District 
Fudge under section 4oA—Proceedings by Board declared ultra vires by 
District Fudge—Swit by applicant for declaration that District Sudgws 


order is nnil and weid—Suck sxit, if les—Petition of review before’ 


Appellate Officer, though noi in form appeal, if really so—Order passed on 
such petition, (hough not one passed on appeal, ifrevisable by District 
Fudge under section 404. 


The Debt Settlement Board being a tribunal of special Jurisdiction must | 


act within its powers which are limited by the statute under which it was 
created and so long as it does so, its orders whether right or wrong cannot 
be challenged except In the manner and to the extent prescribed by the 
statute. . 


A Civil Court would have the authority to Investigate the question as to 
whether a special or a subordinate tribunal has acted within the limits of its 
jurladiction. ‘ 


The Secretary of State represented by the Collector of Sonik Arcot v. Mash 
& Co. (1) referred to. 

But the speclal tribunal might be Invested by the legislature with exclusive 
jurisdiction to determine its own authority In certain matters, and whero it Is 
so invested, tha jurisdiction of the Civil Court must be deemed to have been 
taken away to that extent, 


Section 40A of the Bengal Agricultural Debtors Act enables a District 
Judge to revise any order right or wrong made by the Appellate Officer within 
oc without jurisdiction and that the section fs not contaod merely to orders 
made by the Appellate Officer on appeal. . 

* Appeal from Appallate Order No. 179 of 1943, against the order of P. C. 
Roy Esq., Additional District Judge of Zillah Tipperah at Comilla, dated Sth 
February, 1943, reversing the order of A. B. Mallick Esq. u Subordinate 
Judge, rst Court, Comilla, dated 29th April 1942. 


(1) (1940) 44 C. W. N. 709, 


g 


E 
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Although the District Judge set aside not merely the order of the 
Appellate Officer but that of the Debt Settlement Board as well, he cannot be 
said to havo acted without jurisdiction even if his order be not in conformity 
with the provisions of section 40A (5) of the Bengal Agricultural Debtors 
Act, f 


Though the petition for revlew of the order of the Debt Settlement 
Board presented to the Appellate Officer was not in the form of a memoran- 
dum of appeal as contemplated by section 40(1) (d) of the Bengal Agricultural 
Debtors Act, yet it was in substance an appeal to the Appellate Officer and 
be should be presumed to have acted within his jurisdiction and not in 
excess of it. 

If an order of the inferior Court is without jurisdiction, it is capable of 
being revised by a superior authority in the same way asan order made with 
jurisdiction. 


Appeal by Creditors Defendants. 


Suit for declaration that the order of the District Judge in 
revision in a case under the Bengal Agricultural Debtors Act was 
null and void. 


The material facts will appear from the judgment. 


Messrs, Upendri Kumar Roy and Abani Kasta Roy for the 
- Appellants. 


Messrs, Gopendra Nath Das and Ajit Kumar Dxtta for the 
Respondents. 


The judgment of the Court was delivered by 


Mukherjea, J.:—This appeal is on behalf of the defendants 
and it arises out of a suit commenced by the plaintiff for a decla- 
ration that an order made by the District Judge of Tippera under 
section 40(A) of the Bengal Agricultural Debtors Act in Revision 
Case No. 123 of 1941 was wira vires of the said Act and as such 
was null and void. 


The material facts are not in contioversy and may be stated as 
follows: In the year 1937, the plaintiff Abdul Gofur Chowdhury 
presented an application before the Debt Settlement Board within 
Panchtbubi Union for the settlement of his debits due to several 
creditors who have been made ‘defendants Nos. 1 to g in the suit. 
The application was registered as Case No. 14 of 1937 of the Board. 
On the 6th September, 1937, the Board made a reference to his Sub- 
divisional Officer at Comilla, who was the Appellate Officer at that 
time, regarding the issue of a notice under section 34 of the Bengal 
Agricultural Debtors Act which was prayed for by the plaintiff. 
_ The Subdivisional Officer made an order on the 33nd September, 
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1937, holding that the appellant was not a debtor within the 
meaning of the Bengal Agricultural Debtors Act and consequently 
no notice should issue under section 34 of the Act. The Board, 
however, reviewed the said order of the Appellate Officer, and on 
the oth January, 1938, held that Abdul Gofur Chowdhury was a 
debtor and consequently was entitled to relief under the Bengal 
Agricultural Debtors Act. The debts were then determined and 
settled under the provisions of the Act, and eventually an award 
was made on the and March, 1941. 

There was no appeal by any of the creditors against this award. 
It appears that one Bisseswar Chatterjee was a creditor of the 
plaintiff who died pending the proceedings before the Debt Settle- 
ment Board, and bis sons and heirs figure as defendants Nos. 7 and 
5 in the suit. Soon after the award was made, an officer acting 
under the executor to the estate of Bisseswar Chatterjee applied to 
the Debt Settlement Board for copies of the orders made by it in 
the above mentioned case, but his application was refused. There- 
upon on the 29th April, 1941, another officer of the executor, 
named Atul Behari De, filed a petition before the Appellate Officer 
at Comilla complaining of the refusal of the application ‘for copies 
by the Debt Settlement Board and praying either that the Board 
might be directed to grant him the copy of the order, or, in the 
alternative, the records might be called for and he might be 
informed of the order actually made by the Debt Settlement Board. 
This petition was registered as Miscellaneous Case No. 63 of 1941. 
On the ist May, 1941 Atul put in another petition before the 
Appellate Officer alleging tbat the Debt Settlement Board refused 
to entertain the application for reyiew which was filed by another 
officer of the estate of Bisseswar Chatterjee and praying that the 
review petition might be accepted and the order of the Debt Settle- 
ment Board set aside. This application was registered as Miscella- 
neous Case No. 66 of 1941. Both these matters were heard 
together and decided on the 26th July, 1941. "The first application 
was allowed and the Debt Settlement Board was directed to grant 
copies of the order to the party, while the second application was 
dismissed as being filed too late. The order made on the second 
application is as follows: “ Heard pleader. I find no reason to 
review a case which has been dismissed long ago. Return the 
court fees.” 

Against both these orders a revision petition was filed before the 
District Judge at Tippera under section 40(A) of the Bengal 
Agricultural Debtors Act. The learned District Judge, by his order, 


- 
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dated the 11th November, 1941, set aside the entire proceeding 
before the Debt Settlement Board including the award. It was held 
by the District Judge that the Debt Settlement Board had no 
powers to act beyond the order of the Appellate Officer made on 
the sand September, 1937, and there was a gross failure of justice 
in the proceedings of the Board. 

The plaintiff has now brought this auit for a declaretion that the 
above order of the District Judge was without ee and 
hence null and void. 

The'suit was resisted by the ERN Nos. 3, 5, 6, 7, ro and 
12, and their contentions iter alia were that the suit was not main- 
tainable in the present form, and that the order of the District 


Judge was quite within his jurisdiction and was binding on the’ 


parties to the proceedings. 

The Trial Court dismissed the suit holding that the order of 
the District Judge was not a nullity and that the suit was barred 
by the provisions of section 40(6) of the Bengal Agricultural 
Debtors Act. On appeal, the learned Additional District Judge of 
Tippera reversed the decision of the Trial Court and sent the case 
back in order that the other issues which were left tndecided by 
the Subordinate Judge might be disposed of in accordance with 


law. It is against this order of remand that the defendants have 


come up on appeal to this Court. 

We may state at the outset that we do not’ dispute the general 
proposition of law enunciated by the learned Additional District 
Judge that a Debt Settlement Board being a tribunal of special juris- 
diction, its powers are limited by the statute under which it was 
created. The tribanal must act within its powers and so long as 
it does so, its orders,—whether right or wrong,—cannot be 
challenged except in the manner and to the extent prescribed by 
the statute. Ordinarily, a Civil Court would have the authority 
to investigate the question as to whether a special or subordinate 
tribunal has acted within the limits of its jurisdiction. Vide 
The Secretary of Stats represented by the Collector of South Arcot v. 
Mash & Co. (1). But this rule must be taken subject to the 
limitation that the special tribunal might be invested by the Legis- 
lature with exclusive Jurisdiction to determine its own authority in 
certain matters, and where it is so invested, the jurisdiction of the 
Civil Court must be deemed to have besn taken eway to that 
extent. 


() (1940) 44 C. W.N, 709. 
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Now, the Court of appeal below has in the present case nega- 
tived almost all the grounds on which the order of the District 
Judge made under section 4o(A) of the Bengal Agricultural 
Debtors Act was challenged by the plaintiff as being mära vires 
and without jurisdiction ; and he has held,—and, in our opinion 
quite rightly,—tbet section 40 (A) of the Bengal Agricultural 
Debtors Act enables a District Judge to revise amy order made 
by the Appellate Officer, and that the section is not confined 
merely to orders made by the Appellate Officer on appeal. He 
bas also held rightly that although tlie District Judge set aside 
not merely the order of the Appellate Officer but that of the Debt 
Settlement Board as well, he cannot be said to have acted with- 
out jurisdiction even if his order be not in conformity with the 
provisions of section 40{A) (5) of the ee cid Debtors 
Act. 

Tho learned Additional District Judge, has held, however, 
that the petition presented to the Appellate Officer by Atul Behari 
De on the rst May, 1941, cannot be treated asa memorandum 
of appeal complaining of abuse of powers by the Debt Settlement 
Board as contemplated by section 4o (1) (d) of the Bengal 


"Agricultural Debtors Act. The application purported to be one 


for review of the order of the Debt Settlement Board, and under 
section 44(b) of the Bengal Agricultural Deborts Act, the Appel- 
late Officer was not competent to entertain such an application at 
all. As the Appellate Officer had no jurisdiction to entertain 
it, and as his order was without jurisdiction, the order of the Dis- 
trict Judge on the basis of that proceeding must also be deemed to 
be w/fra vires and without jurisdiction. 

Despite -the very able and careful judgment of the learned 
Additional District Judge, we regret to say that we cannot agree 
with thislast portion of his judgment. It seems to us, in the 
first place, that though the petition of Atul Behari De was not 
in the form of a memorandum of appeal filed under section 4o 
of the Bengal Agricultural Debtors Act, it wasin substance an 
appealto the Appellate Officer complaining of the failure on the 
part of the Board to perform its functions under the Act As 
under the law, an appeal would lie to the Appellate Officer in 
such circumstances, the Appellate Officer, in our opinion, 
should be presumed to have acted within his jurisdiction and 
not in excess of it. Butevenif we assune that the Appellate 
Officer had no jurisdiction to make any order on that petition, 
that by itself would not oust the jurisdiction of the District Judge 


Vor. 80.] HIGH COURT. 


undersection 40/A) of the Bengal Agricultural Debtors Act. As 
the learned Additional District Judge has himself pointed out, 
section 4o(À) of the Bengal Agricultural Debtors Act is not con- 
fined to orders made by the Appellate Officer on appeal. It 
applies to all orders made by the Appellate Officer, be they tight or 
wrong, and within or without jurisdiction. 

Itis a settled principle of law that when the order of an 
inferior tribunalis revisable by a superior authority, the authority 
of the revising court is not confined to orders made by the sub- 
ordinate Court within the limits of its own jurisdiction. 
If-an order of the inferior Court is without jurisdiction, it is 
capable of being revised in the same way as an order made with 
jurisdiction. 

The result, therefore, is that, in our opinion, the plaintiff is 
not entitled toa declaration that the order of the District Judge 
was without jurisdiction and hence null and void. We agree with 
Mr. Das that the order of the District Judge under section 40(A) 
of the Bengal Agricultural Debtors Act might not have been made 
in strict conformity with the provisions of that section, and 
instead of setting aside the decision of the Debt Settlement Board 
himself, the proper procedure ought to have been to send the 
case back for rehearing with proper instructions to the Appellate 


Officer, but these are matters which do not affect the jurisdiction 


of the District Judge, and hence a Civil Court is not competent 
to pronounce the order of the District Judge to bea nullity on 
that ground. ; 

The result, therefore, is that this appeal is allowed. The 
judgment of the Lower Appellate Court is set aside and that of the 
Court of First Instance restored and affirmed. The defendants 
will have their costs in the Courts below. We make no order as 
to costs in this Court. 

Ellis,.J.: I agree. 

8. C. Appeal allowed, 
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Before Mr. Justice B. K. Mukherjea and Mr. Justice 
T. A. Elis. 


SREE SREE ISWAR RADHA BALLAV JEW 
' THAKUR 
THROUGH HIS SHEBAIT MAHARAJADHIRAJ 
UDOY CHAND MAHATAB 


pbi BAHADUR 
1945. 
d v. 
Marchi en ds MAHIMA RANJAN ROY AND OTHER& 


Bengal Tenancy Act (Act VIII of 1885), section 168(1) (a) Prowiso—Decres for 
rent of a punini tenure obtained by landlord for 1331-1334 B. S.— 
Executton—No realisatiom—Pwini put wp for sale im execution of a 
certificate case started by landlord for rent of subsequent peried and 
purchased by landlord—Fresh execution cass started om the decree 
obtained by landlord fer 1331-1334 B.S. for attachment and sale of 
certain property of fudgment-debtor other than the tenwre im arrear— 
Execution, if can procesd— Application” referred io in proviso, meaning 
of—FProviso, when applicable. 

The application for execution mentioned in the proviso under section 168A 
(1) (a) does not refer to the first application for execution of the decree but 
to the particular application for attachment and sale of the properties of the 
judgment-debtor other than the tenure in arrear which but for the proviso 
would be barred under section 168A (1) (a) of the Bengal Tenancy Aot. 

Views of Roxburgh, J. in Swarna Manjari v. Fakir (1) adopted. 

Atul Chandra v. Upendra Narayan (2) explained. 

Amritalal v. Manindranath (3: applied. 

To attract the proviso to section 168A (1) (a) of the Bengal Tenancy Act 
it is not necessary to show that the tenancy expired after the section 168A 
came into force, p : 

Views of Roxbugh, J, In Swarna v. Fakir (1) dissented from. 

Atul Chandra v. Upendra Narayan (2) rc-affirmed. 

Amritalal v. Manindranath (3) adopted. 

Tbe proviso to section 168A (1) (a) of the Bengal Tenanoy Act will have 
no application where the landlord had purchased the tenure in execution of 
the very same decree for the balance due under which the subsequent execution 
case was started. In such a case the landlord oannot proceed against the other 
properties of the judgment-debtor, j. s. to my, properties other than the 
tenure. 


* Appeal from Appellate Order No. 989 of 1943, against ‘the order of 
J. Gupta, Esq., District Judge, Birbhum, affirming the order of D, N. Basa, 
Esq., Subordinate Judge, Birbhum, 

(1) (1944) 48 C. W, N. 120. 

(a) (1942) 5 C. L. J. 367; 46 C. W. N. 684. 

(3) S. M. A. 243 of 1943 (Pec Khundkar & Biswas, JJ.), decided on 16th 
March, 1945. - 


á 
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Udey Chand v, Kuroram (1) referred to. 

Whore however a landlord having purchased the tenure in execution of a 
later rent decree proceeds against Judgment debtor's other properties in execu- 
tion of an earlier rent decree the landlord oan avail himself of the proviso and 
if there is merger the execution will proceed. 


Appeal by the Decree-holder. 


Application for execution of a rent decree by attachment and 
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sale of certain property of Judgment-debtor other than the tenure ' 


in arrears. 
Objection under section 168A of Bengal Tenancy Act. 
The material facts will appear from the judgment. 


Messrs, Purushottam Chatterjee and Amiya Kumar Mukherjea 
for the Appellant. 


` Mr. Apurba Dhan Mukherjee for the Respondents. 
The judgment of the Court was as follows :— 


Mukherjea, J. :—This appeal is on behalf of the landlord 
decree-holder and ar ises out of a proceeding in execution of a rent 
decree. The appellant as plaintiff instituted a suit against the 
respondents in the Court of the Subordinate Judge of Birbhum 
(being R. S. No. ro/a8) for recovery of arrears of rent for the 
years 1331-1334 B. S. due in respect of a Putni held by the defen- 
dants under the plaintiff, and obtained a decree on 16th December, 
1929. The decree was put(?) into execution in 1930, but 
nothing was realised in course of that execution proceeding which 
was finally disposed of on and May, 1932. In the meantime further 
arrears of rent baving accumulated, the landlord started a certificate 
case under the Public Demands Recovery Act, against the same 
tenant, and in execution of the certificate the putni was put up 
to sale and purchased by the landlord on 27th April, 1933. The 
sale was confirmed on and July, 1932 and the landlord purchaser 
took delivery of Khas possession soon after. Thereafter several 
unsuccessful attempts were made by the landlord decree-holder 
to execute the decree obtained in R, S. No. ro/a8, and finally the 
present execution case was started on and December, 1940, in 
course of which the decree-holder applied for attachment and sale 
of certain property belonging to the judgment-debtors other than 
the tenure in arrears. The judgment-debtors took objection under 
section 168(A) Bengal Tenancy Act contending inter alia, that as 
the defaulting tenure had already been sold, the landlord could 
not proceed against any other property of the judgment-debtors. 


(1) (1944) I. L. R. 1 Calo, 6yr. - 
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The trial Judge gave effect to this contention and dismissed the 
execution case. On appeal this judgment was affirmed by the District 
Judge of Birbhum. The landlord decree-holder has now come up 
on appeal to this Court. 

The position taken up by the decree-holder is that as the 
defaulting tenure was purchased by the landlord in execution of a 


certificate under the Public Demands Recovery Act and made 


Khas, the tenure had expired by being merged in the superior 
interest of the proprietor, and consequently the latter was at liberty 
to proceed against other properties of the judgment-debtor under 
the proviso to section 168A (1) (a) Bengal Tenancy Act. 

The contention wis overruled by the Court of appeal below 
on the ground that the proviso would only be attracted if the 
tenure expired before the first or initial application for execution 
was made. Asin the present case there weie previous applications 
for execution of the decree when the tenure was in existence and 
could be proceeded against, the landlord decree-holder was not 
entitled to avail himself of the benefit of the Proviso. In taking 
this view the learned District Judge relied upon a decision of a 
division bench of this Court, which is reported in Atul Chandra v. 
Ugendra Narayan (1) and to which one of us was a party. In that 
case the landlord decree-holder proceeded initially against the 
tenure in arrears, for realisation of his decretal dues, and the tenure 
was put up to sale and purchased by himself. The sale proceeds 
being insufficient to wipe off the decree, he started a fresh proceed- 
ing in execution of the same decree for recovery of the balance and 
sought to attach and sell other properties belonging to the 
judgment-debtor. It was held by this Court that he could not do 
so, and the Proviso was not attracted to a case where the tenure 
was sold and purchased by the landlord in execution of the same 
decree, for the recovery of unsatisfied balance of which the sub: 
sequent proceeding in execution, by attachment and sale of other 
properties, was started. The words “before an application is made 
for execution of such a decree” occurring in the proviso were 
construed to mean and refer to the original or initial application for 
execution by the landlord, and not to any subsequent one started 
after he himself purchased the defaulting tenancy in part satisfac- 
tion of his decree. 

It is to be noticed, that in Atul Chaxdra’s case (1), the purchase 
by the landlord in execution of the rent decree was prior to January, 
1941 when section 168A of the Bengal Tenancy Áct came into force, 


(1) (1942) 75 C. La J. a67 ; 46 C. W. N, 684. 
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and it was argued on behalf of the respondent that the proviso to 
section 168A (1) (a) Bengal Tenancy Act could be invoked only 
when the tenancy expired after the passing of section 168A. This 
contention was not accepted by the Division Court, primarily on the 
ground that the language of sub-section (a) of the section 165A 
Bengal Tenancy Act gave a retrospective effect to the provision of 
the section, to the extent indicated therein anda case where the 
landlord after putting up to sale the defaulting tenancy, before the 
passing ot the section, proceeded against other properties of the 
judgment-debtor which were attsched but not sold, when the 
section came into force, would come within the purview of sub- 
section (2). 

Mr. Purusottam Chatterjee appearing for the appellant has 
contended (?) before us that there is no reason why the application 


referred in the proviso to section 168A (1) (a) Bengal Tenancy Act - 


should be taken to mean only the first or initial application, and 
he has invited us to reconsider the matter particularly as different 
views have been expressed on this point in subsequent pronounce- 
ments of this Court. This identical question came up for considera- 
tion before a Division Bench of this Court consisting of Roxburgh 
and Blank, JJ in the case of Swarnamunjuri v. Fakir (1). There 
also the landlord in execution of a rent decree realised a portion of 
the decretal dues by sale of the defaulting tenancy prior to January, 
1941 when section 168A Bengal Tenancy Act came into force. He 
- applied in rg41 for execution in respect of the balance of his dues 
by attachment and sale of the properties of the judgment-debtor 
who contended that section 168A which came into operation in the 
meantime operated asa bar to the proceedings. ‘bis contention 
was given effect to by the Courts below and the execution case was 
dismissed. It was contended on behalf ofthe landlord appellant in 
this Court that as the tenure ceased to exist by merger as a result of 
his own purchase in the earlier execution proceeding the case came 
within the proviso to sub-section (1) (a) of section 168A Bengal 
Tenancy Act. Thus the facts were on all fours with those of Arw? 
Chandra v. Upendra Narayan (a). Blank, J. who was a party to the 
judgment in Afu? Chandra’s case (a) was of opinion that the appeal 
should be dismissed on the authority of that decision. Roxburgh, J. 
agreed in dismissing the appeal but on a different ground. He was 
of opinion that the word “expire” occurring in the proviso to 
section 168A (1) (a), Bengal Tenancy Act, refers to expiry after the 


(1) 1944) 48 C. W. N. 220. 
(a) (1942) 75 C. L. J. 267 ; 46 C. W. N. 684. 
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commencement of the Bengal Tenancy Amendment Act of 1940, 
whereby section 168A was introduced, and consequently the proviso 
could not be attracted to & case, where the sale took place prior in 
January, 1941. Roxburgh, J. further held that the application for 
execution referred to in the proviso did not mean the first or initial 
application, byt the particular application for execution against 
other properties of the judgment-debtor which would have been 
barred under sub-section (1) (a) of section 168A but for the opera- 
tion of the proviso.‘ Thus according to Roxburgh, J. the decision 
in Atel Chandra v. Upendra (1) was correct, not because the 
application for execution in the case was a subsequent application 
but because the tenancy had expired pricr to the introduction of 
section 168A in the Bengal Tenancy Act. 


It may be pointed out here, that the view taken by Roxburgh, J. 
is of no assistance to the appellant inthe case before us, as here 
also the gale under the certificate proceeding took place prior to 
January, 194r. 

The matter came up for consideration again in the case of 
Lakhan Chandra v. Birendra (a) which was heard and decided by 
Mitter and Sharpe, JJ. In this case a rent decree was obtained by 
the landlord in 1932. The decree was executed several times and 
certain monies were realised. On sth June, 1940 there was an 
adjustment of the decree by which the decree-holder agreed to 
accept a sum of Rs. 3639, in full satisfaction of the decree, and 
the amount was payable in certain instalments. The judgment- 
debtor paid the first instalment in proper time, but there was default 
in the payment of subsequent instalments. On rsth May, 1941. the 
Putni was sold under Regulation VIII of 1819 for recovery of 
arrears of rent not included in the decree mentioned above, and 
it was purchased by the landlord. On r4th June, 1942 the decree- 
holder applied for execution of the balance due under the rent 
decr&e of 1932, Objections were raised by the judgment-debtor 
under section 168A Bengal Tenancy Act. The Court below over- 


ruled the objection being of opinion that the tenure having expired ` 


by merger by reason of the purchase by the landlord at the Putni 
sale the proviso was attracted. The case of Ais? Chandra v. 
Upendra (t) wasrelied upon by the jadgment-debtor, but it was 
held that as the decree was adjusted in 1940 and a new decree 
passed, the application for execution in 1942 was the first and 


(1) (1942) 75 C. L. J. 267 ; 45 C. W. N. 684, 
(2) (1944) 48 C. W, N. 837. 
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initial application in connection with the adjusted decree, and 
consequently came within the principle enunciated in Arw 
Chandra’s case (1). On second appeal to this Court, it was held 
that the adjusted decree of 1942 could not be regarded as a new 
decree and the application for execution in 1942, was not the 
original or the first application. It was held however, following the 
opinion of Roxburgh, J. in Swarna Muwsjari v. Fakir (3) that the 
application referred to in the Proviso, meant the particular appli- 
cation for execution against other properties of the judgment-debtor 
which would have been barred but for the proviso. As in this case 
the tenancy expired after the passing of the Bengal Tenancy 
Amendment Act of 1940 the question whether the proviso would 
apply, when the expiry was prior to the Act was left open, All the 
three cases mentioned above were considered and discussed by 
Khundkar and Biswas, JJ. in their recent decision in S. M. A. 
No. 348 of 1943 Amrita Lal Chatterjee v. Manindra Nath Biswas 
(3) (decided on 16th March, 1945). In this case a rent decree was 
obtained in 1930. A number of execution cases were started 
between 1931 and 1939, all of which proved infructuous for one 
reason or another. In 1935, the superior touzi was sold for arrears 
of revenue and as result of that the tenure in arrears was extinguish- 
ed by annulment. In 1942, the landlord proceeded to execute the 
decree, by attachment end sale of the properties belonging to one 
set of judgment-debtors and be was met with the objection that 
under section 168A (a) such execution was not maintainable. The 
first Court disallowed the objection but the lower appellate Court 
gave effect to it. Against the decision the landlord came up ona 
second appeal to this Court. The appeal was allowed and the 
Court accepted the view of Roxburgh, J. that the application for 
execution mentioned in the proviso under section 168A (a) referred 
not to the first application for execution of the decree, but to the 
particular application for attachment and sale of the properties of 
the judgment-debtor other than the tenure in arrears which but for 
the proviso would~be barred under section 168A (1) (a). The 
learned Judges held that the decision in zw Chandra v, Upendra 
Narayans (1) was correct, and was determined in accordance with 
the principles underlying section 168A Bengal Tenancy Act, but it 
was not necessary for purposes of that decision to go so far as to say 
that the application for execution contemplated by the proviso must 
be the first or original application. After quoting a passage in the 
judgment in 4/w/ Chandra’s case (1) where the words “ before an 


(1) (1942) 75 C. L. 3 46 C. W.N. 684. - 
(a) (1944 4 c. SN ia. (3) (1945) 49 C. W. N. 389. 
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application is made for executing of such & decree" occurring in the 
proviso to section 163A (1) (a) were interpreted to mean the first 
or initial application the learned Judges observed as follows :— 

“ We do not think it necessary to go so far as to adopt the view 
contained in the words just quoted. The actual decision in the case 
of Atul Chandra v. Upendra (1) was that the proviso does not apply 
when the tenure has been obliterated by reason of the fact that 
it was previously purchased by the landlord in execution of the very 
decree for the execution of which the application under considera- 
tion is being made. We respectfully agree with thimconclusion, and 
we think that it is in accordance with the principle underlying 
section 168A, the scheme of which is to protect the other properties 
of a tenant from an execution for arrears of rent which the landlord 
could very well levy against the tenancy in respect of which the 
default occurred. It would follow that if such execution has already 
been levied by the landlord against the tenancy in default, it would 
be against the spirit of the provisions embodied in section 168A to 
permit the landlord to proceed against the other properties of the 
judgmentdebtor for further satisfaction of the self same decree for 
arrears of rent, ” 

The learned judges did not accept the view of Roxburgh, J. that 
the tenancy must expire after the passing of section 168A Bengal 
Tenancy Act in order that the proviso might be attracted and held 
that the Legislature Intended the provisions of the section to be 
retrospective at least to the extent indicated in sub-section (3). On 
a full and careful consideration of the matter we are inclined to 
agree with the views taken by Khundkar and Biswas, JJ. in the case 
referred to above. The case of Afwi Chandra v. Upendra Narayan 
(1) was in our opinion correctly decided, though it was not necessary 
for the purpose of deciding the case to lay down as a proposition of 
law that the application for execution contemplated by the proviso 
referred only to the first or original application. In this respect we 
are inclined to adopt the views of Roxburgh, J. which has been 
accepted by two Division Benches of this Court, in the two cases 
mentioned above. We cannot however agree with Roxburgh, J. that 
to bring the proviso into operation, the expiry of the tenancy should 
occur subsequently to coming into force of section 168A Bengal. 
Tenancy Act. In this point we adhere to the views expressed in 
Atul Chandra v. Upendra Narayan (t), which have been affirmed 
by Khundkar and Biswas, JJ. Onthe view we are taking, all the 
cases referred to above can be held to have been correctly decided, 


(1) (1948) 75 C, Le J. 26r ; 46 C. W, N, 684. 
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and as we are not disputing the correctness of the actual decision in 
any one of them, it is not necessary for usto refer the matter to a 
larger bench. It is true that we are differing from Roxburgh, J. Sree Sree Iswar 
on the question as to when the tenancy should expire for the pur- Radha Bellay Jow 
pose of bringing the proviso into operation. But that opinion has Y. 
already been dissented from bya subsequent division bench, and Mabima Ranjan Roy. 
as Mr. Justice Blank did not agree in that opinion the question of — — MudAberjea, F, 
referring that question to a Full Bench does not arise. It may be Eds 
pointed out here that expiry of a tenancy prior to 1941, will bea 
comparatively rare event as time passes, and the question whether 
the tenancy was extinguished before or after the amendment of 1940 
would have only an academic value in future. 
We hold therefore in accordance with the decision of Khundkar 
and Biswas, JJ. in S. M. A. No. 243 of 1943 (1), that to attract the 
proviso to section 168A (1) (a) ofthe Bengal Tenancy Act, it is 
not necessary to show that the tenancy expired before the 
section 168A came into force, and the Proviso would apply even if 
the application for execution was not the first ororiginal application. 
If however the landlord had purchased the tenure in execution of 
the very same decree, for the balance due under which the sub- 
sequent execution case was started the proviso would have no appli 
cation. This was exactly the basis of another decision of & Division 
Bench of this Couit. Vide Uday Chand Ma&atab v. Kuroram 
Mukherjee (2). 
Thus in the circumstances of the present case it must be held 
that the landlord can avail himself of the proviso to section 168A 
(1) (a) of the Bengal Tenancy Act. The question whether there has 
been an extinction of" the tenancy by merger has not been actually 
determined by the Court below. i 
This appeal therefore will be allowed. The orders of the Courts 
below are set aside and the case sent back to the Court of first 
instance inorder that this question may be determined on such 
evidence as the parties might adduce! If the Court finds that there 
has been a merger, it will direct the execution to proceed. As the 
Court of appeal below was perfectly justified in basing ita decision 
-upon the authority in At? Chasdru's case (3), we make no order 
as to costs in this Court, Further costs will be in the discretion of 
the Court of first instance. i ` 
Ellis, J. :—I agree. 
AX. D. G Appeal allowed, 


(1) (1945) 49 C. W. N. 389. (2) (1944) L L, R. 1 Cake. 671, 
(3) (1942) 75 C. L. J. 367 ; 45 C. W. N, 684. : $ 
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Before Mr. Justice Mukherjea and Mr, Justice 
Akram, - 


BIMALENDU ROY 


v. 


SHEBAITS OF DEITY GOPAL DEB, KRISHNA 
GOPAL THAKUR, RADHA KRISHNA DEB, 
LAKSHMI JANARDAN 
AND OTHELRS.* 


Estates Partition Act (V B. C. of 1897), section 88, order under— Rect of— 
Section 119 (ii), the procedure under, for setting aside the order— 
When the jurisdiction ef Civil Court is excluded—-Limitation—Indian 
Limitation Act (IX of 1908), Sch. I Art. 14, applicability of—‘Set aside’, 
implication of. 

The words ‘set aside’ as used in Artiolei4 of the Indian Limitation 

Act implies that the order complained of is binding on the plaintiffs 

unless and until it is set aside and the Article cannot have any application 


when it is not necessary for the plaintif to set aside the act or order in order 
to obtain the relief which he claims. 


The Collector exercising his jurisdiction under the Estates Partition Act 
is not endowed with any authority to deolde any question of title which 
might be raised by a party interested in the proceedings. Section 88 only 
allows the Deputy Collector to enquire into the question of possession and 
nothing else, 

The right which a person has under the general law of bringing a suit in 
Civil Coart for declaration of title is not inany way affected or curtalled 
by the Estates Partition Act, and with reference to such suits for declaration 
of title a co-proprietor is In exactly the same position as s stranger. 


Laloo Singh v. Purna Chander Banerjee (1); Fanaki Nath Chowdhry v. 
Kali Narain Roy (2); Kedar Nath Sanyal v. Naresh Chandra Ghosh (3) ; 
Sm. M. Ghose v. Sm. M. M. Ghose (4); Maharaja Sasi Kania Acharjee 
Choudhury v. Rajendra Kumar Chakravarty (5) and Ajodhya eee m 
Rambhelawan Singh (6) referred to. 


"Appeal from Appellate decree No. 1118 of 1940, against the decree 
of S, K. Sen, Esq., Distrkx Judge of Zillah Rangpur, dated 27th Maroh, 1940, 
affirming the decree of Moulvi Md, Abul Ahsan, Subordinate Judge, Rungpur, 
dated the 11th of October 1939. 


(1) (1866) I. L. R, 24 Calo. 149. 
(a) (1910) LL. R. 37 Calc. 66a, 
(3) (1930) 58 C. L. J. 247. 

(4) (1927) 33 C. W. N. 1219. 
(5) (1955) 40 C. W.N. rra. 

(6) (1906) I. L. R. 6 Pat, 73. 
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Parbati Nath Dutt v. Rajmokun Dui? (1; distinguished and doubted. 


Seotion 119 of the Estates Partition Act excludes jurisdiction of civil 
oourts only in matters which relate to the mode oc determination of the 
Government revenue orto the details of partition and allotment aod it 
does not oust the jurlediction of oourtsin matters involving questions of 
title. 


Where the lands in dispute are revenue-free properties which did not 
appertain to any revenue-peying estate at all, tbe partition Collector had no 
jurisdiction to partition it under the Estates Partition Act. 

Appeal by Defendant No. r. 

Suit for declaration of title. 

The material facts will appear from the judgment. 

Dr. Radhabenods Pal and Mr. Biswanath Mukherjee (for Mr. 
Benoy Krishna Mukherjee) for the Appellant. 

Messrs. Gopendra Nath Das and Dwifexdra Krishna Dutt for 
Respondents Nos. t to 4. 

Afr. Ramaprosad Mookerjee for Respondent No. 5. 


The judgment of the Court was delivered by 

Mukherjea, J. :—This appeal is on behalf of defendant No, 1, 
and it arises out of a suit commenced by. the plaintiffs as sebaits 
of four deities, to wit (t) Gopal Deb (a) Krishna Gopal Thakur 
(3) Radha Krishna Deb and (4) Lakshmi Janardan, for establish- 
ment of title of the deties to ten items of property described in 
the schedule to the plaint, and for permanent injunction restrain- 
ing the defendants from interfering with their possession. There 
was also a prayer for confirmation of possession of the idols in 
respect of the landsin suit and in the alternative for recovery 
of possession if the plaintiffs were found to have been dis- 
possessed, 

There is not much controversy about the material facts which 
may be shortly stated as follows :— 

The plaintiffs in their personal capacity together with defene 
dant No. 1 were the joint owners of Touzi No. 204 of the Rangpur 
Collectorate, Plaintiff No. r, Brojendra Kanta Roy Chowdhury, 
in his personal capacity had 1 anna ra gandas share in the Tousi ; 
plaintiffs Nos. 2 and 3, Jyotish Chandra Roy Chowdhury and 
Salil Kumar Roy Chowdhury, had 3 annas 4 gandas share each in 
the same capacity while Protiva Bala Dabi Chowdhurani, plaintif 
No. 4 in her personal capacity was interested to the extent of 
6 annas 8 gandas share in the Tousi; the balance amounting to 
ranna 12 gandas belonged to defendant No. r. In 191§ defen- 
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dant No. 1 started a proceeding for partition of this Touri under 
the provisions of the Estates Partition Act, and this was registered 
as bafwara case No. 1 of 1915-16. In course of these proceedings 
the Partition Deputy Collector made an order under section 88 
of the Estates Partition Act on July 11, 1923, directing the inclu- 
sion of the ten items of the disputed property in the partition as 
forming part of Touzi No. 204 of the Rungpur Collectorate, The’ 
present plaintiffs, who in their personal capacity were parties to 
the proceedings, objected to the order on the ground that they 
were rent-free debutter properties belonging to the idols men- 
tioned above, and did not appertain to any revenue-paying estate. 
These objections were rejected by the Partition Officer by his 
order dated March 23, 1934. Eventually, the estate was parti- 
tioned and three separate Touzis, to wit, Touzis Nos. 803, 804 were 
carved out of it and the residuary share remained as Touzi No. 204. 
Touzi No. 803 was allotted to Protiva Bala, Touzis Nos. 804 and 
805 became the property of Salil Kumar and defendant No. r 
respectively ; while the residuary estate was allotted to Brojendra 
and Jyotish. Of the disputed properties, which were included in 
the partition, items r to 5 were allotted to Touzis Nos. 804 and 
204, while properties 6 to 10 were made parts of Touri No. 805. 
Possession of the cifferent sakams was delivered to the different 
parties on March 29, 1930. Brojendra, Jyotish and Salil had” 
granted a putni in respect of their share to Maharaja Shrish Chandra 
Nandy, who was made defendant No. s in the suit. 

The case of the plaintiffs deities is that the properties in suit 
were really revenue-free debutter properties which were held by 
them under ancient /aidads and that the Collector had no jurisdic- 
tion to include them within Touzi No. 204 of the Rangpur Collec- 
torate. Even after the final order was made in the partition case, 
the deities, it is said continue to realise rents from the tenants of 
the suit lands. Cloud was, however, cast on their title by reason 
of the defendants having obtained certain rent decrees against 
certain tenants and this led to the institution of the present 
suit. 


The suit was instituted on March a8, 1936. The Subordinate . 


Judge who heard it gave a decree in favour of the plaintiffs, There 
were two appeals taken against this decision by the two defen- 
dants. They were heard together and the District Judge sent 
the case back on remand for fresh hearing after taking additional 
evidence. The suit was heard afresh and the Subordinate Judge 
decided it again in favour of the plaintiffs, The title of the deities 


7 


- 
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was declared with respect to all the items of the property with 
the exception of two small blocks and they were held entitled to 
recover possession from the defendants. Against this decision 
defendant No. 1 alone took an appeal to the court of the District 
Judge of Rangpur and the appeal was confined to the plots Nos. 6 
to ro only in which defendant No.1 was interested. The learned 
District Judge dismissed the appeal and affirmed the decision of 
the trial Judge. It is against this appellate decree that the present 
appeal has been filed by defendant No. 1. 

Dr. Pal who appears in support of the appeal has contended 
before us, primarily, that there being an adverse order against 
the plaintiffs made by the Partition Officer under section 88 of 
the Estates Partition Act that order would stand, unless it was 
set aside by a suit as is contemplated by the proviso (ii) to sec- 
tion 119 of the Estates Partition Act; and such a suit has got 
to be instituted within one year from the date of the order under 
Aiticle 14 of the Indian Limitation Act. As more than twelve 
years had already elapsed from the date of the order any suit 
under the proviso to section 119 of the Estates Partition Act was 
barred and no other remedy was open to the plaintifs as laid 
down in the section itself. He has further argued that in any 
event with regard to the properties Nos. 9 and 1o no title could 
accrue to the plaintiffs on the basis of the faidad upon which they 
rested their claim. 

Now, section 119 of the Estates Partition Act provides tater alia 
that an order made under section 88 which comes within chapter 
IX of the Act cannot be contested or set aside by suit in any 
court or by any means other than those expressly provided in the 
Act, Proviso (ii) further lays down that any person who is 
aggrieved by an order made under section 88, may bringa suit 
in a court of competent jurisdiction to modify or set aside such 
order. Under Article 14 of the Indian Limitation Act the period 
of limitation provided for a suit to set aside an actor an order 
of an officer of Government in his official capacity is one year 
from the date of the act ororder. The words ‘set aside’ as used 
in Article 14 of the Indian Limitation Act clearly implies that 
the order complained of is binding on the plaintiffs unless and 
until it is set aside and the Article cannot have any application 
when it is not necessary for the plaintiff to set aside the act or order 
in order to obtain the relief which he claims. The question, 
therefore, narrows down to this—whether the plaintiffs were bound 
to set aside the order under section 88 of the Estates Partition Act 
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before they could obtain any relief by way of declaration of title 
to or recovery of possession of the properties in suit. In our 
opinion the answer to this question should be given in the 
negative. : 

In the first place, the present plaintiffs were not parties to the 
partition proceedings at all. Section 88 of the Estates Partition 
Act lays down: Ifa dispute or doubt is found to exist as to whether 
any land forms part of a parent estate, the Deputy Collector shall, 
after due notice to the parties interested, enquire into the fact of 
possession, and shall report his conclusion to the Collector, who 
will act in one of the various ways specified in the section. No 
notice, it seems, was served upon the deities in the present case, 
and as strangers to the proceedings they could not be affected in 
any manner by the decision which may be arrived at by the revenue 
authorities for the purpose of partition between the proprietors. 
It is anaccidént that name of the proprietors happened to be 
sebaits of the deities as well, but they appeared before the Revenue 
Officer in the character of proprietors and not otherwise though 
they might have argued for exclusion of the properties from parti- 
tion on the ground of their being revenue free properties belonging 
to certain deities. There was no real adjudication upon the claim 
of the deities and there is no order binding on them, which it is 
necessary to be set aside. The decision of this Court in Zalos 
Singh v. Purna Chander Banerjes (1) is one of the earliest autho- 
ritles on this point. . ] 

In this case by reason of an order made under section 116 of 
the old Estates Partition Act, which corresponds to section 88 of 


mouza and the plaintiffs who were dispossessed from these’ lands 
brought a suit for declaration of title to and recovery of possession 
of the same nearly eleven years after the order was made. It was 
held that Act 14 of the Indian Limitation Act did. not apply and 
that the plaintiffs were not bound to institute a suit before they were 
actually dispossessed. The case of Parbati Nath Dutt v. Rafmohun 
Dust (s), upon which a considerable stress is laid by Dr. Pal is, 
in our opinion, distinguishable. The plaintiff in that case, who was 
a party tothe partition proceeding, wanted certain lands to be 
excluded on the ground that they belonged exclusively to him in 
howla right. This objection was overruled and he brought a suit 
after more than one year had elapsed from the date of the order. 


(1) (1896) I. L, R. 24 Calo, 149. 
(a) (1901) I. L. R. 29 Calc. 367. 
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It was held that the objection preferred by him must be taken to 
have been raised in the capacity of & howladar and as the suit was 
filed by him in the same capacity it was barred under Article 14 of 
the Indian Limitation Act. 

Inthe present case the co-sharers did not claim title to the 
disputed lands in another right, but contended that they belonged 
to other persons altogether, namely, the deities. We may point out 
that the decision in Parbati Nath Dutt v. Rajmohun Dutt (1) is 
hardly reconcilable with the view that has been taken ina long 
series of cases since then. It has been held by this Court in quite 
a large number of cases that the Collector exercising his jurisdiction 
under the Estates Partition Act is not endowed with any authority 
to decide any question of title which might be raised by a party 
interested in the proceedings. Section 88 only allows the Deputy 
Collector to enquire into the question of possession and nothing 
else. The right which a person has under the general law of bring- 
ing a suit in Civil Court for declaration of title is notin any way 
affected or curtailed by the Estates Partition Act, and with reference 
to such suits for declaration of title a co-proprietor is in exactly the 
same position as a stranger. [Vide Janahf.lvath Chowdhry v. 
Kal Narain Roy (a); Kedar Nath Sanyal v. Naresh Chandra 
Ghosh (3); Sm. M. Ghosh v. Sm. M. M. Ghosh (4); Maharaja 
Sasi Kanta Acharjee Choudhury v. Rajendra Kumar. Chakravarty 
(5). ] The same view has been taken by the Patna High Court in 
Afodkya Prasad v. Ramkhelawan Singh (6). The position, there- 
fore, is that section rtg of the Estates Partition Act excludes juris- 
diction of Civil Courts only in matters which relate to the mode or 
determination of Government revenue or to the details of partition 
and allotment, and it does not oust the jurisdiction of the Courts 
in matters involving questions of title. 

In the case before us the plaintiffs did not seek to ctatieays 
the propriety of the allotments in any way ; nor has it been com 
tended before us that any question of Government revenue is 
involved in this case. The case of the plaintiffs simply is that the 
lands in suit are outside Touzi No. 204 and consequently they can- 
not be partitioned amongst the proprietors of the said Tousi. In 


(1) (1901) I. L. R. 29 Calc. 357. 

(2) (1910) I. L. R. 37 Calc. 662. 

(3) (930) 52 C. L. J. 247. 

(4) (1927) 33 C. W. N. 1219. 

(8) (1935) 40 C. W. N. 112, 

(6) (1926) I. Lu R. 6 Pat. 73: b 
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our opinion no order made by the Partition Deputy Collector in 
fhis connection is binding on the deities, and consequently they are 
not obliged to have it set aside. 

Lastly, we agree with Mr. Daa that apart from any question of 
title amongst the parties fs/er se, as the Courts below have held 
concurrently that the lands in dispute are revenue-free properties 
which did not appertain to any revenue-paying estate at all the 
Partition Collector had no jurisdiction to partition it under the 
Estates Partition Act. The order made under section 88 of the 
Estates Partition Act is, therefore, a nullity out and out and it can 
be ignored and need not be set aside by any suit or proceeding. 

Our conclusion, therefore, is that the suit as framed is quite 
competent and it is not barred under Article 14 of the Indian Limi- 
tation Act. - 

The other ground raised by Dr. Pal is absolutely without any 
substance. It is contended that the ésédad under which the plain- 
tiffs claim title to the properties Nos. 9 and zo of the plaint schedule 
shows that the grant was in favour of a deity named Lakshmi 
Narayan, but Lakshmi Narayan does not figure as a plaintiff in this 
suit. No such contention was raised at any stage of the suit or 
proceeding and the finding of the Courts below is that the income 
ofthe property has been appropriated all along forthe Seba and 
worship of the plaintiffs deities, Admittedly, Lakshmi Janardan is 
one of the plaintiffs in this suit and had the question been raised 
in the proper form it might have been proved by the plaintiffs that 
Lakshmi Janardan is the same as Lakshmi Narayan, as mentioned 
in the /aidad. 

In our opinion the appeal fails and is dismissed with costs. 

Akram, J. :—1 agree. 

8. C. Appeal dismissed with costs. 
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Before. Mr. Justia N. A. Khundkar. 


GOPALDAS KHETTRY Crm, 
PHULCHAND PURSOTTAMDAS.* Gnd 


Ejecimeni-—Lease, expiry of—Trespasser—Sud-lease by lessee—Liability to 
deliver vacant possexsion—Hstoppel, waiver, acqwiscence—Rwidence to 
show that before lease possession was noi vacani—Ignerance as to legal 
Hability—Prayer fer damages with claim fer mesne profiis—Receiver, 
position ef— Prayer for damages during the possession of Receiver. 

A Reoatrer does not hold for the benefit only of the party at whose ' 
instance he is appointed. Tho Receiver is an offloer of the Court, and though 
he holds for the ultimate benefit of the parties to the sult, the property, when 
it comes into his possession, becomes ‘ in custodia legis " : 


Kartick Nath Pandy v. Padmanund Singh (1) and other oases. 


An act which may amount to watver or aoquisoence by one of the trustees 
when performed in his individual capacity cannot, when done by him as 
trustee, bind the trust estato unless it had the concurrence of his co- 
trustee, 


Ordinarily ignorance in regard to one's legal liability or the fact 
that one acted from motives of prudence and foresight cannot afford a 
defence. 


By an indenture of lease dated May 6, 1932, certain premises in Cameo 
Street, Caloutta were demised by trustees, plaintiff and defendant No. a for 
a period of 7 years to defendant No.1: The lease had retrospective effect 
from 1st September, 1931. On the expiry of the lease, the trustece-demanded 
possession of the premises, but defendant No. 1 could not give vacant posses- 
sion as there wero sub-tenants on the land, On November 7, 1938, the present 
sult was instituted and on 1oth November, 1938 a Reostrer- appointed at the 
lnstance of the plaintiff, took possession. 


The case for the plaintiff was that the first defendant was liable to deliver 
vacant possession of the premises when the lease expired ; that his offer to 
give what is called symbolio possession by asking the sub-tenants to attorn 
to the lessocs was not in law a sufficient discharge of this liability; that bis 
profession of willingness to surrendec possession was belied by his conduct 
in oontinuing to oolleot rents from the snb-tenants after the 31st August, 1988 ; 
that by collecting reats in this way, the first defendant committed overt acts 
of trespase, that the plaintiff was compelled to ask for the appointment of a 

7 Reoetver In order to prevent the first defendant from prolonging his trespass 
and from continuing to Intercept the rents payable by the sub-tenants ; that 
the first defendant was liable to compensate the lessor for any loss of profit 
to them which arose out of fsfendant No. r's conduct betwoel, the 31st 
August, 1938 and the 10th Norember, 1938. 


~ 


* Original Ciril Suit No. 1806 of 1938, 
(1) (1881) L L. R, 11 Calo, 496 (498). 
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The plaintiff sued for recovery of possession of the sald premises, for 
mesmo profits and damages against the first defendant for the period com- 
mencing on 1st September, 1938, that is, upon expiry of the lease until the 
possession is decreed and the Receiver discharged. 


Held, that the defendant No. 1 could not be allowed to call evidence to 
show that some of the sub-tenants who wece in occupation on Ist September, 
1938, were there before 1st September, 1931. 


That the plaintiff along with defendant No.2 was entitled to recover 
meme profits from defendant No. 1, up to gth November, 1938. who should 
be considered as trespasser from 1st September, 1938'to oth Navember, 1938, 
and damages therenfter, the measure af both of which is, the rent “which” the 
latter was paying ander the lease, 


The trustees’ powers belng joint, noact performed by one trustee in 
respect to it, without the consent of the other, could bind the estate. 


That the right. of the trustee lessors to recover vacant possession was not 
renounced by the willingnees of only one of them to take delivery of posses- 
sion in some other mode, The liability of the first defendant to deliver vacant 
possession remained and it had never been discharged and on the 1st Septem 
ber, 1938, the first defendant become trespasser. ‘ 


An invasion of lessors’ right to recover vacant possession was a wrong 
to which the doctrine Actus mom, facil reum, misi mens sit res * cannot 
apply. 


That the ousting of defendant No. 1 from possession, even if it operated 
to terminate his trespass, did not have the effect of passing possession to the | 
plaintiff in asmuch as the Rooolver could in ho sense be regarded as the plein- 
tiffs agent. 


Order 20 Rule 12 of the Code of Civil Procedure does not prohibit addi- 
tional reliefs which a plaintif who seeks to recover possession of immovable 
property may wish to ask for. 


Order a Rule 41s to be read with Order a Rule 3 of the Code of 
Civil Procedure: Gtyana Sambondka Pandara Sannadhi v. Kandas 
Tambtren (1). É 


The compensation for loss which the plaintiff claimed, in respect of the 
period oorered by the Receivers possession, might be caught up under 
clause (b) of Order a Rule 4 of the Code of Civil Procedure, as it arose out of - 
the breach of the contract to surrender vacant possession, In any event, it is 
within the Intention of clause (c) of Rule 4 of Order a, “ olaims in which the 
relief sought is based on the same cause of action, ” 


* Megning—The act itself doas not make a man guilty, unless his inten- 
tion were so. The interit and act much both concur to constitute the erlme— 
Deeal. i 


(1) (1886-87) L L. R. 10 Mad, 375 (506). 
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' À claim for meme profits is virtually a claim for damages: Grish v. 
Shoski (1) | Sambku Nath v. Satish Chandra (23) and Sunderwmell v. Ladhu- 
ram (3). 


T bat the plaintiff was entitled to mesne profits from rst September to oth 
November, 1938 for wrongful possession of defendant No. 1 and for damages 
after Oth November, 1998 for the loss occasioned by the costs, aa 
expenses of the Rocetver : 


Surendraülal Chaudhuri v. Sultan Akmad (4). 


That a prayer for damages for the period which followed the Reoelver?s 
appointment oould be joined with that for meme profits for the period which 
preceded the appointment, though the former did not arise until after the 
suit had been filed ; 


Nuri Mian v. Ambica Singh (5) and other cases. 

Messrs. B. C. Ghose and S. B, Sinka for the Plaintiff. 

Mr. A. C. Mitra for Defendant No. 1. . 

The following judgment was delivered by 

Khundkar, J.:—This isa suit for the recovery of possession 
of premises 56/r, Canning Street, and for mesne profits and 
damages. 

These premises are said to appertain to an estate. of which the 
plaintiff and the second defendant are trustees. It should be stated 


here that in the present action the second defendant is siding with, 


the plaintiff. By an Indenture of lease dated May 6, 1932, these 
premises were demised by the plaintiff and the second defendant 
to the first defendant with retrospective efféct from September 1, 
1931, at a monthly rental of Rs..1500 inclusive of occupier's share 
of taxes. The lease expired on August 31, 1938. Prior to that date 
and also afterwards some correspondence passed between the 
attorneys of the first defendant and the attorneys of the plaintiff 
and the attorneys of the second defendant. The purport of the 
letters written by the attorneys of the first defendant was that their 
client, the first defendant, was not in a position to give vacant 
possession to the lessors on the expiry of the lease, but was ready 
to call upon certain sub-tenants who were in actual occupaiton of 
.the premises to attorn to the lessor. Reference may particularly be 
made to the letter of the first defendant's attorneys to the attorneys 


(1)(1900) L L. R, 27 Cale. 951 (967) P. C. 
(a) (1920) aš C. W. N. 369 (372). ‘ 
(3) (1923) I. LÆR. 50 Cale, 667. 

(4) (1934) I. L. R. 6a Calo, 217 (220). 

(5) (1916) I, Le R, 44 Celo. 47.. 
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of the second defendant dated September 2, 1938 which contains 
the following sentence :— 

* [t was knovn to the Trustees that the property having been 
let out to variour tenants with their knowledge our client could not 
make over vacant possession of the same and he would have deli 
vered possession to the Trustees by attorning tenants in their 
favour. ” 

Tt would appear from the correspondence referred to that, 
although the plaintiff would seem atone time to have been not 
unwilling to accept such possession as the first defendant was in a 
position to give, the second defendant insisted upon delivery of 
vacant possession (vide letter of Messrs. N. C. Mandal & Co. dated 
318t August, 1933 to Messrs. Kar Mehta & Co., and the letter of 
Messrs. Mullick € Palit dated 1st September, 1938 to Messrs. Kar 
Mehta & Co.). . . 

On September 5,.1938 the position taken up by the plaintiff in 
regard to the question of delivery of possession was made abun- 
dantly clear by a letter of that date addressed on his behalf by 
Mesars. N. C. Mandal & Company to Messrs. Kar Mehta & 
Company. 

“Moers, Kar Mehta & Company, 

; Re: 56/1, Canning Street, 
Dear SIS, 


We have seer our client with referrence to your letter of the rst 
instant. Your cHent in concert and conspiracy with Babu Lakhi 
Narain Khettry B trying to make unlawful gain by holding over 
possession of the premises as he is now actually realising Ra. 2,000 
per month from there. If your client's intention is bona fide he 
can make over to Lakhi Narain Khettry letters of attornment 
addressed to the tenants directing them to pay their rents from 
the rst September, 1938 to Lakhi Narain Khettry. Our client 
has no objection to this course provided you send us copies 
of these letters of attornment. There is no necessity of both 
the trustees going over at the premises and taking symbolical 
possession. 


- W have agair to inform you that no one is authorised on behalf 


of our client to receive any payment from your client and 
ifhe makes any payment inspite of this he will do so athis own 
risk, 


Yours faithfully, 
Sd. N. C. MANDAL & Co. * 


7 
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On September 8, 1938 the attorneys of the second defendant 
wrote to the attorneys of the first defendant in the following 
terms -—~ 

* Messrs, Kar Mehta & Co. 

Ro: 56/z, Canning Street. 
Dear Sms, 

With reference to your letter to us of the and and the 7th 
instant, we should like to know the time within which your client 
can give vacant possession of the premises. 

Our client does not agree with his co-trustee to take upon 
the burden of collecting rents from different tenants of the 
premises, 

Yours faithfully, 
Sd. Mounuice & Parr". 

The matter rested there until Novemher 7, 1938 when the 
present suit was filed and an interim Receiver appointed. Mean 
while, during the period between August 3r, when the lease 
expired, and November ro, when the Receiver took possession, the 
first defendant had collected certain rents from the mp senans who 
were in occupation of the premises. 

The order appointing the Receiver was made final on November 
16, 1938. 

In paragraphs 8, 9 and ro of his written statement, the first 
defendant admits that after the expiry of the lease he realised 
various sums on account of rent from the sub-tenants amounting 
to Rs. 1853. He claims to be entitled to deduct a sum of 
Rs. 296-3-6 from this sum on account of charges for establishment, 
maintenance and electricity, and further to set off against the 
plaintiff's claim a sum of Rs. 385 which he was unable to realise 
from two sub-tenants on account of arrears of rent accrued due 
to the defendant prior to the expiry of the lease. He expressed 
readiness to pay over the balance of the amount collected by 
ie. = 

With reference to the written statement of this defendant, 
a good deal, in my opinion, turns upon paragraph rs, which is thus 
expressed. 

“ This defendant states that the plaintiffs claim as agginst this 
defendant is false and vexatious to the knowledge of tlie plaintiff, 
This defendant claims payment to him by the plaintiff of costs by 
way of compensation, This defendant states that this suit has been 
instituted to harass this defendant and should be dismissed with 
costs, ” - 
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Itis to be roted that, although the first defendant was not 
disputing the fact that his tenancy had come to an end on the 31st 
August, when his lease expired, he was insisting when he filed his 
written statemert that the suit of the plaintiff, in which delivery of 
possession was Clearly asked for, should be dismissed. Another 
fact of considerable significance is that this defendant has never 
denied that he rent on realising rents from the sub-tenants right up 
to the time when the Receiver was appointed. 

The facts stated above are admitted, and I think they are the 
only facts which need be considered for the purposes of this suit, 
which really turas upon questions of law, 

The case for the plaintiff, briefly stated, is that ithe first defen- 
dant was liable to deliver vacant possession of the premises when 
the lease expired ; that his offer to give what is called symbolic 
possession by asting the sub-tenants to attorn to the lessors was 
not in law a suffcient discharge of this liability ; that his profession 
of willingness to surrender possession is belied by his conduct in 
continuing to collect renta from the sub-tenants after the srst 
August ; that b7 collecting rents in this way, the first defendant 
committed overt acts of trespass, that the plaintiff was compelled 
to ask for the appointment of a` Receiver in order to prevent the 
first defendant from prolonging his trespass and from continuing 
to intercept the rents payable by thé sub-tenants ; that the first 
defendant is liatle to compensate the lessor for any loss of profit 
to them which a:ose out of the defendant's conduct between the 


.318t August and the roth November, and also out of the circum- 


stance that the Receiver has been in possession since the last- 
mentioned date. D 

The case for the first defendant is as follows :—The first defen- 
dant was not bound to deliver vacant possession to the lessors on 
expiry of thelezse In any event, owing to the willingness of the 
plaintiff to accept possession in the shape of an attornment by the 
tenants, all that the defendant was Hable to do was to get the 
tenants to attorn to the lessors. This he had offered to do, and it 
was through no fault of his, but because the lessors had disagreed 
between themse.ves, that the attornment was not made. The 
lessors not having taken possession in the manner in which the * 
plaintiff was willing to accept it and in which it was offered, the 
first defendant vas within his rights in continuing to collect rents 
from the sub-tenants, and he had to do this in order to protect 
himself against eny demand by the lessors from him for rent for 
the period which followed the expiry of the lease. In any event, 
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even if he was a trespasser after the lease expired, he ceased to be a 
trespasser when the Receiver was appointed. The possession of 


the Receiver having terminated the possession of the first defer- 


dant, he cannot be liable for anything after the Receiver came into 
possession, The Receiver having been appointed at the instance of 
the plaintiff, it is the latter who must bear the costs arising out of 
and following upon the Receiver's appointment. If the first defen- 
dant is held liable for these, such costs are not mesne profits, nor 
can they be awarded as damages. At best they are costs incidental 
to the litigation, and, assuming the first defendant to be liable for 
these, they must be ascertained, not by the Court, but by the 
Taxing Officer. í 

The plaintiff is asking for mesne profits and for damages 
against the first defendant for the period commencing on rst 
September 1938, that is, upon expiry of the lease ‘until possession 
is decreed and the Receiver discharged. It is suggested on his 
behalf that he should be allowed to recover for this period at 
the rate of Rs, 1500 p.m., and that credit should be given to 
the first defendant for the total of the nett realisations by the 
Receiver, that is, his total realisations less costs, charges and 
commission, during the period in which the latter has been in 
possession, that is to say, from the roth November, 1938. As 
regards this period the plaintiff asks to be allowed to take what- 
ever the Receiver may have collected less the latter's costs 
charges and commission. But he is anxious to secure a nett pay- 
mentof Rs. 1500 pm As the Receivers nett collections would 
be below that figure, he claims to be entitled to recover the 
difference from the first defendant. Regard being had to the 
actual rentals paid by the tenants in occupation to the Receiver, 
lamtold that the said difference, would be approximately equal 
to the Receivers costs, charges and commission. It is thus 
apparent that as regards the period during which the Receiver 
has been in possession what the plaintiff is seeking to recover from 
the first defendant actually is what it has cost to keep the Receiver 
in possession in addition to damages at the rate of Rs. 1500 per 
month. - 

As regards the interval between the 1st September, 1938, the 
date following that on which the lease expired, and the roth 
November, 1938, when the Receiver took possession, the first 
defendant, as already stated above, admits his liability to pay 
what he collected from the tenants, which, according to him, 
amounted to Rs. 1852, lessa sum of Rs. 296-3-6, being charges 
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for establishment, electricity and maintenance, less a sum of 
Rs. 385, being rentals which he did not succeed in collecting from 
two of the tenants, and which hal accrued due during:the currency 

of the lease. 

I shall return to these questions later. The issues framed in 
the case are as follows :— 

1. Was the defendant No.1 ready and willing to deliver over 
possession to the Trustees ? 

a. Isthe]defendant No. r entitled to a set-off as claimed in 
the Written Statement ? 

3. Up to what period is the plaintiff entitled to mesne profits ? 
To what damages is the plaintiff entitled ? 

Mr. A. C. Mitra, who appeared for the first defendant, advanced 
the proposition that a lessee would be under no obligation to 
deliver vacant possession upon expiry of the lease, if the sub- 
tenants in actual occupation at chat time were persons who had 
been inducted into their tenancies by the lessor prior to the 
commencement of the lease. Mr. Mitra stated that he desired 
to call evidence to show that, in the present case, some of the 
sub-tenants, who were in occupation on the 1st September, 1938, 
were there as early as the rst September, 1931, on which date 
the lease had taken effect. The allegation that the lessee had 
taken from the leors, not a vacint house, but one in which 
there were tenants, is contrary to the plain tenor of the lease, 
and the point was not pleaded. To have allowed evidence to 
be called to substantiate such a statement without proper notice 
to the plaintiff would have been manifestly unfair. I intimated 
to Mr. Mitra that I was prepared to adjourn the hearing in order 
to allow him to amend his client's written statement by pleading 
this circumstance, but Mr. Mitra was not willing to make the 
amendment. This being so, I had to refuse to allow the first 
defendant to call evidence to prove that the premises demised to 
him were not vacant premises. The plaintiff would have been 
embarrassed if called upon to meet such evidence without being 
informed in advance that a defence of this kind would be raised, 
In my opinion, a lessor in the plaintiff's position would be entitled 
to ask for a disclosure regarding the names, and perhaps certain 
other particulars, of the alleged tenants whom. he issaid to have 
brought into the premises prior to the commencement of the 
lease and in the present case the first defendant's refusal to amend 
his written statement deprives the plaintiff of notice and alte of 
opportunity for asking for necessary particulars. 
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During argument, it was conceded by Mr. Mitra that this 
lease has to be construed as one which requires the tenant to 
surrender - vacant possession on the termination thereof. His 
argument was that the plaintiffs willingness to accept letters of 
attornment from the sub-tenants in lieu of vacant possession 
materially altered the position regarding the first defendant's 
liability to deliver vacant  posseesion. Atter the plaintiff had 
intimated that he was willing to accept delivery of possession in 
the form of an attornment by the sub-tenants, the firet defen- 
dant could not, in law, be called upon to do anything more than 
procure such.attornment, The obduracy of the second defen- 
dant in insisting upon vacant possession frustrated such a course. 
The first defendant had therefore to continue to remain in posses- 
sion of the demised premises. It was the conduct of his lessors 
which put him into that position, which was therefore that of a 
tenant holding over, and not that of a trespasser. 

The argument: is ingenious, but the fallacy at the root of it 
consists of stating fhat the act of the plaintiff in expressing his 
readiness to accept attornment by the sub tenants -extinguished 
the liability of the first defendant to deliver vacant possession. 
Such a liability could no doubt be extinguished through the 
operation of estoppel or of acts amounting to waiver or 
acquiescence. Apart from the circumstance that neither estoppel 
nor waiver nor acquiescence have been pleaded,-I fail to see how 
thay could arise on the facts proved or admitted. Mr. Mitra 
did not in fact invoke estoppel. As regards waiver or acquiescence 
the necessary consensus is wanting. The lessors were trustees 


of an estate to which the demised premises appertain., It was " 


the estate, acting through the trustees, that was the real lessor. 


If it is assumed, as it must be, that in relation to the lease with 


which we are concerned, the trustees’ powers were joint, then no 
act performed by one trustee in respect to it, without the consent 
of the other, could bind.the estate. An act which might amount 
to waiver or acquiescence by the plaintiff when performed in 
his individual capacity could not, when done by him as trustee, 
bind. the trast estate unless it had the concurrence of his co- 
"trustee. The right of the trustee leasors to recover vacant posses- 
sion was not renounced by the ‘willingness of only one of them 
to take delivery of possession in some other mode, The liability 
„Of the first defendant to` deliver vacant possession remained, and 
it has never been discharged. It follows that, as from the rst 
September 1938, the first defundant became a trespasser, 
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In support of his contention that the first defendant was not 
liable for mesne profits after the expiry of the lease, Mr. Moitra 
relied on a passage in the judgment in Rafa Sashihanta v. Raja 
Sarat Chandra (1). “It may be conceded that, as ruled in Zs v. 
Richardson (2), in no case can the plaintiff claim mesne profits 
for any period subsequent to an offer by the defendant to restore 
him posesion”. That this sentence standing by itself is an 
incomplete statement of the law is manifest from the words which 
immediately follow it: “But the subordinate Judge has found 
that there was no genuine cffer to restore the plaintiff to posses- 
sion and no actual withdrawal from occupation by the defen- 
dant”. Inthe present case it is not possible to say that there 
was any genuine off:r by the first defendant to restore the plain- 
tiff to possession, because on the plain language of the lease the 
possession to which the lessors were to be restored was vacant 
possession. 

Mr. Moitra next argued that the character of the first defen- 
dant's possession, after the expiry of the lease, “has to be deter- 
mined in the -light of two circumstances. The first is that the 
plaintiff's readiness, coincident with the second defendant’s 
unwillingness, to take an attornment from the sub-tenants misled 
the first defendant into thinking that he was entitled to hold 
over and the second is that he had to continue collecting rents 
from the sub-tenants to protect himself against future claims by 
the lessors which he might have been held liable to satisfy. To 
use, what I think were Mr. Mitra’s own words, the first defen- 
dant’s possession after the 31st August, 1938, was not trespass 


* “because it was not contumacious". No authority has been cited 


in support of this proposition, which, in my opinion, will not bear 
scrutiny. What amount» to a civil trespass is well-known, and ordi- 
narily ignorance in regard to one’s legal liability, or the fact that 
one acted from motives of prudence and foresight cannot afford 
a defence, I do not think ıt can be seriously contended that such 
an invasion of a Jandlord’s rights as took place here isa wrong to 
which the dottrine “actus non facit reum, nisi mens sit rea" can 
ever apply. aes 

Had no overt act of trespass been committed by the first" 
defeidant in the interval between the s:st August and the roth 
November, when the Receiver took possession, the trustees- 
lessore, would have been free to make their own arrangements, if N 

(1) (1921) 34 C. L. J. 415 (428). 

(9) (1831) 9 A & E 849 (853). 


-— 
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so advised, with the tenants who were in actual occupation of the 
premises. But the first defendant intervened, treating the tenants 
as his tenants and himself collecting the rents payable by them. 
It would clearly be not right in these circumstances to say that 
the plaintiff is entitled to recover something not amounting to 
mesne profits for this period. A fair rate would be Rs. r, 500 
per month which is the figure of the monthly rental originally 
payable under the lease. Iam told the Receiver has made some 
collections in respect of the period prior to the roth November, 
and the first defendant must therefore be given credit for the 
amount so collected, whatever it may be. In this view. of the 


matter the proposals embodied in paragraphs eight to ten of the 


first defendant's written statement cannot be entertained. 

The next point taken by Mr. Mitra was that, whatever might 
be the second defendant's liability in respect of the period which 
intervened between the expiry of the lease and the appointment 
of the Receiver; that liability ceased upon possession being taken 
by the Receiver. The Receiver ousted the first defendant from 
possession and so terminated the latter’s trespass, if trespass it 
was. The Receiver was appointed at the instance of the plaintiff, 
and thereafter held possession for the benefit of the plaintiff. 

Put in this way, the argument cannot possibly prevail, It is 
well-settled that a Receiver does not hold for the benefit only of 
the party at whose instance he is appointed. The Recelver is an 
officer of the Court, and though he holds for the ultimate benefit 
of the parties to the suit, the property, when it comes into his 
possession, becomes “im-cwstodia legis”. The true position of a 
Receiver who enters upon possession under an order of the court, 
has been repeatedly expounded, and a reference to authority leaves 
the question in no manner of doubt. 

In Xartich Nath Pandy v. Fakmanund Singh(:). Tottenham and 
Ghose, JJ. said :—''The appointment of a receiver is not, we think, 
the same thing as the cancelment of a lease, or the ejectment of a 
leaseholder. As pointed out by the learned counsel on the other 
side, the possession of the receiver is not adverse to the leaseholder, 
and could not be pleaded against him in any question of limitation. 
The possession of the receiver is for the benefit of the parties to 
the suit.” : 

In Tom Bibi v. Zabeda Khatoom (s) the object for which a 
Receiver is appointed is stated in the following words t... 


(1) (1889) I. L. R, 11 Calo, 496 (498). 
(a) (1910) 7 I, C. 75. 
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that object is to protect the state from unnecessary and expensive 
litigation to preserve it for the equal benefit of those equally 
interested in its distribution and to keep the property at all times 
within the control of the Court by which the Receiver had been 
appointed." 

In Zarihar Mukerji v. Harendra “Nath Mukerji (1) Mookerjeo 
and Carnduff, JJ. made the following observations :—"It is well 
settled that a Receiver by bis appointment does not become the 
representative of the parties, but is an officer and representative 
of the court which appoints him. The effect of the appointment 
ofa Receiver is to bring the subject-matter of the litigation iw 
custodia legis, and the Court can effectively manage the property 
only through its officer, who ia the Receiver. In other words, 
the Receiver ordinarily is not the representative or agent of 
either party in the administration of the trust, but his appoint- 
ment is for the benefit of all parties, and he holds the property 
for the benefit of those ultimately found to be the rightful 
OWDeTB... ee eene 7 i 

The actual position of a Receiver in possession of property 
which is the subject of litigation was again explained by 
Mookerjee J. in the case of Dwijendra Narayan Roy v, Joges 
Chandra De (2), in the following words :—“When the Court has 
appointed a Receiver and the Receiver is in possession, his possee- 
sion is the possession of the Court, and the possession of the Court 
by its Receiver is the possession ‘of all parties to the action 
according to their titles: Re Butler (3) ; Bertrand v. Davies (4) ; 
Moir v. Blacksr (5) and Fe Ind. Coops & Co. (6). The property 
passes into legal custody as the Receiver is in the position of 
stake-holder, &nd such custody is for the benefit of the true 
OWDeT...... eee — Brajendra Kishore v. Abdul Rasac (7); 
Ramaswamy v. Mutkusamy (8); Khagendra v. Matangini (9) ; 
Kao karan v, Rajah Baker Ali (10) and Jagat Tarini v. Naba 
Gopal (11)". 

(1) (1910) I. L. R. 37 Calo. 754 (757) ; 12 C. L. J. 252 (254) 

(a) (1924) 39 C. L. J. 40 (57). (3) (1863) 13 Ir, Ch. R, 456. 

(4) (1862) 31 Beav. 429. 

(s) 890 26L. R. 1r. 375. - i ty 
(6) [1911] 2 Ch. 293, 
(7) (1915) 22C.L | 283. 
(8) (1906) I. L. R. 30 Mad. 12. - à 
(9) (1890) L. R. 17 L A. 62 ; LL. R. 17 Calo. 814. 
(10) (1882) L. R. 9I. A, 99; I. L. R. AIL 1. 
^ (1) (1907) L L. R, 34 Cak. 305 ; 3 C. L. J, 270. 
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It is clear from the foregoing enunciations of the Jaw that the 
ousting of the first defendant from possession, even if it operated 


4t 
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to terminate his trespass, did not have the effect of passing posses Gopalias R Khetiry 


sion to the plaintiff inasmuch as the Receiver could in no sense be 
regarded as the plaintiffs agent, 

Mr. Mitra then contended that any loss. of which the plaintiff 
might complain, as incidental to and arising out of the period 
during which the Receiver was in possession, could not be claimed 
25 mesne profits, because such loss would not answer the defini- 
tion of mesne profits in section a(12) of the Code of Civil Pro- 
cedure. That definition is in the following terms :—''Mesne' pro- 
fits of property means those profits. which the person in wrongful 
possession of such property actually received or might with 
ordinary diligence have received therefrom, together with interest 
on such’ profits, but shall not include profits due to improvements 
made by the person in wrongful possession." 

Mr. Mitra argued that no question of the first defendant being 
in wrongful possession after the roth November, 1938, could 
„arise, because he was not in possession at all after that date when 
the receiver took possession. This point is unanswerable, and 
Mr. B. C. Ghose who appeared for the plaintiff, conceded that 
the compensation to which the plaintiff might be found entitled 
in respect of loss accruing to him from and after the roth Novem- 
ber, 1938, could not be strictly designated as “mesne profits". 
I accordingly permitted him to make a slight amendment of the 
plaint by inserting the, words “and/or damages” after the word 
“profits” in clause (b) of the prayer portion. This amendment is, 
in my opinion, fair, and cannot in any sensé embarrass the 
defence, because it was known from the very inception of this 
litigation that the plaintiff was demanding compensation for the 
entire peried from the 3:st August, 1938, when the lease expired, 
until possession to him would be delivered. 

But Mr. Mitra objected tob claim for damages being intro- 


duced into the plaintiffs prayers on the ground that damages | 


constituted a separate relief distinct from mesne profits, and 
there was no express provision in the Code which permitted 
damages to be joined with claims for delivery of possession, 
arrears of rent and mesne profits, He referred to Order so 
rule 12, and contended that the language of that provision indi 
cates that when a suit is instituted for recovery of possession and 
arrears of rent no further relief other than memme profits m&y be 
asked for. Order 20 rule 1s is as follows :i— 
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(1) Where a suit is for the recovery of possession of immo- 
v&ble property and for rent or mesne profits, the Court may pass 
a decree —————— 

(8) for the possession of the property ; 

(b) for the rent or mesne profits which have accrued on the 
property during & period prior to the institution of the suit or 
directing an inquiry as to such rent or mesne profits ; 

(c) directing an inquiry as to rent or mesne profits from the 
institution of the suit until 

(i) the delivery of possession to the decree-holder, — — 

(it) the relinquishment of possession by the judgment-debtor 
with notice to the decree-holder, through the court, or 

(in) the expiration of three years from the date of the decree, 
whichever event first occurs. 

(2) Where an inquiry is directed under clause (b) or clause 
(c) a final decree in respect of the rent or mesne profits shall be 
passed in accordance with the result of such inquiry. 


It is clear from the langaage of sub-rule (1) that this provision 
applies only where, and in so far as, a suit for recovery of posses 
sion and for rent or mesne profits has been actually filed. The 
provision relates to the kind of decree which may be passed in 
such a suit. I fail to see how it can involve any prohibition 
regarding additional reliefs which a plaintiff who seeks to recover 
possession of immoveable property may wish to ask for. To 
accept the view suggested by Mr. Mitra would be to deny the 
inherent power of the Court to grant such reliefs as the nature of 
the case might legitimately demand, and the contention is opposed 
to the provisions of Order a rule 4 of the Code itself which is in 
thesé terms ;— 





*No cause of action shall, unless with the leave of the Court, 
be joined with & suit for the feeovoty of immoveable property, 
except 

(a) claims for mesne profits or arrears of rent in respect of the 
property claimed or any part thereof ; 

(b) claims for damages for breach of any contract under which 
the property or any part thereof is held ; and 

(c) claims in which the relief sought is based on the same cause 
of action : 


Provided that nothing in this rule shall be deemed to prevent 


any party in a suit for foreclosure or'redemption from asking to be 
put into possession of the mortgaged property". 


. 
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This provision has to be read with Order s rule $ (see in this 
connection Giyana v. Kasdasami (1). 


Order s rules 3 is as follows :— 

(1) “Save as otherwise provided, a plaintiff may unite in the 
same suit several causes of action against the same defendant, or 
the same defendants jointly ; and any plaintiffs having causea of 
action in which they are join ly interested against the same defen- 


dant or the same defendants jointly may unite such causes of 
action in the same sult. 


(2) Where causes of action are united, the jurisdiction of the 
Court as regards the suit shall depend on the amount or value of 
the aggregate subject-matters at the date of instituting the 
suit.” : 


In my judgment, the compensation for loss which the plain- 
tiff claims, in respect of the period covered by the Receiver's 
possession may be caught up under clause (b) of Order a, rule 4 
because it arose, in the final analysis, out of the breach of the 
contract to surrender vacant possession. In any event, it is 
within the intention of clause (c) of Rule 4 of Order a, "claims 
in which the relief sought are based on tne same cause of action”, 
The relief here sought is compensation for loss occasioned by 
possession being held bya Receiver who had to be appointed 
because of the first defendant's. failure to surrender possession. 
The failure of this defendant to deliver possession to the lessors 
is the principal cause of action in the present suit. ‘Phe claim for 
the relief is based on this cause of action. 


As regards the language of Order 20 rule ta (1) (b) it may be 
observed that it bas been beld that a claim for mesne profits is 
virtually a claim for damages: Gris Chandra v. Skoshs (2) and 
Sambhu Nath v. Salish Chand:a (3). It might further be noted 
that the Code itself in section 744 (1) contemplates the';refund 
of damages, compensation and mesne profits when restitution is 
made to the party entitled to it upon the variation or reversal of 
a decree. Reference may also be made to Swndermuil v. Laduram 

. (4) where a landlord was allowed to recover both mesne profits 
and damages. : 


(t) (1887) L L R. 10 Mad. 375 (506). 
(s) (1900; I. L. R 27 Cale. 951 (967). 
(3) (1920) 35 C. W. N. 369 (372). 

(4) (1923) I. L R, so Calo, 667. 
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In the present case, the plaintiff incurred loss by reason of the 
first defendant's failure to restore him to possession. Between the 
18t September and roth November, 1938. the loas was occasioned 
by the first defendant, who was in wrongful possession, taking the 
profits of the property. After the roth November, it was occasioned 
by the costs, charges aad expenses of a Receiver who had to be 
put in possession. But in neither case would loss have arisen at all 
bad the first defendant restored the lessors to possession. Its 
cause being the same, the essential character of the plaintiff's loss 
was not changed, though its technical legal definition suffered 
alteration after the appointment of the Receiver. A loss which 
started as mesne profits continued as damages, but both flowed 
from the wrongíul act of the first defendant in not surrendering 
possession. In Swreadralal Chaudhuri v. Sultan Akmad (1), it has 
been beld by this Court that a person who obtains possession of 
immovable property under a decree which, at the time, was a valid 
decree, is not a trespasser, and is not liable for mesne profits for 
so long as the decree is not set aside. Upon the reversal in appeal, 
such person would, in respect of the period prior to the reversal, 
be liable to the real owner for compensation or damages and not 
for mesne profits in the strict sense of the expression, and for the 
period following the reversal he would, as & trespasser, be liable 
for mesne profits for such time as he continued to remain in 
possession. š ; 

Mr. Mitra next took the objection thata prayer for damages 
for the period which followed the Receivers appointment could 
not be joined with a prayer for mesne profits for the period 
which preceded the appointment, because the latter represents a loss 
which accrued before the filing of the suit, whereas the former did 
not arise until after the suit had been filed. Here again there 
would seem to be a good deal of authority against the 
argument. < 

It bas been held that where the original relief claimed has, by 
reason of subsequent change of circumstances, become inappro- 
priate, or that itis necessary to have the decision of the Court on 
the altered circumstances ao as to shorten litigation or to do com. 
plete justice between the parties, the Courts may mould the relief 
on the basis of the altered circumstances, Nuri Mian v. Amdica 
Singh (2). 


(1) (1934) I. L. R. 62 Calo. 217 (220), I 
(a) (1916) L L. R. 44 Cale. 47. S 
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In Subba Naicken v. Rami Naícken (1) the defendant during the 
pendency of a suit for a declaration of title, had taken possession 
of the property in dispute, and it was held that the plaintiff might 
amend the plaint by adding a prayer for possession instead of 
bringing another suit. (See also Sivaswami Iyer v. Thirumudi 
Chettiar (a). 

In suits in which money was claimed, and the real cause of 
action arose only after the institution of the suits, it has been held 
that Court should not reject the plaint and drive the plaintiff to 
filaa fresh’ suit, but should passa decree on the basis of such 
subsequent cause of action. Swddaraya Chetty v. Machiar Ammal 
(3). -This decision was followed in Lwichirajy v. Doddi Seetha 
ramayya (4). 

In Priyambada Debi v. Bholanath Basw (5), it was held, follow- 
ing Ramyad Saku v. Bisdeswari Kumar Upadhay (6), that it is not 
only within the power, but that sometimes itis the duty of the 
Court to take notice of subsequent events where, if it is not so done, 
the Court might decide matters no longer in controversy or deliver 
judgment which could not be; carried into effect or grant a relief 
which is inappropriate and ineffectual. See also Harmant Ram- 
thandra‘y, Secretary of Stats for India (7). 

Mr. Mitra finally returned to his first contention, which was thatr 


the defendant No. 1 was not liable to compensate the plaintiff fo- - 


any loss which may have arisen after roth November, when he went 
out of possession. He however put the point in a different manner. 
His argument was that the first defendant did not resist delivery of 
possession, for which the plaintiff might have obtained a decree at 
any time had he chosen to bring the suit to hearing, and that in 
these circumstances it cannot be held that any loss accruing to the 
plaintiff in consequence of the Receivers appointment, or of his 
continuing to remain in possession all this time, arose out of the 
firat defendant’s act or default. 

The extent to which a tenant, who becomes a trespasser, is 
liable to his landlord for compensation has besn frequently con- 
sidered, but before I deal with this question, I would advert toa 


(1) (1912) 16 I. C. 734. 

(a) A. I. R [1930] Mad. 405 (410). 
(3) A I. R. [1918] Mad. 143. 

(4) A. L R. [1926] Mad. 377. 

(5) (1932) L L. R. 60 Calc. 685 (687). 
(6) (1907) 6 C. L. J. 102. 

(7) (1929) I. L. R.154 Bom. 125 42). 
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matter to which I drew attention earlier in this judgment, - In 
paragraph 12 of the first defendant's written statement, he describes 
the plaintiffs claim as false and vexatious, and asks for tho dis 
missalof the suit. When it is realised that the main relief which 
the plaintiff was seeking was recovery of possession, I do not see ' 
how itcan besaid that this defendant did not resist . delivéry of 
possession. There was nothing to prevent him. If so minded from 
confessing judgment in his written statement, atleast in so far as 
the plaintiffs claim.to be put in possession was concerned. It was 
his trespass that compelled the plaintiff to ask for the appointment 
of a Receiver, and although this defendant could at any time 
thereafter have applied to the Court to discharge the Receiver, 
and direct possession to be taken by the plaintiff, he did not do so. 
He has never, until the argument stage of this suit, as far as there 
is anything to show it, retired from the position that the plaintiffs 
suit should be dismissed in its entirety. It is therefore reasonably 
clear that both the appointment of the Receivér, and his conti- 
nuance in possession until the hearing of the present suit, are 
attributable to the conduct of this defendant. Were the syit to be 


"dismissed, as was prayed in the written statement of the defendant 


No. 1, the Court would have no option but to restore the statws gwo, 
and direct the Receiver to make over possession to this defendant 
from whom the Receiver had taken it. The Court would also be 
bound to order the Receiver to account to him for all collections 
and realisations made by the Receiver in respect of the property. 
It was for such a result that the first defendant must be deemed by 
reason of his written statement, to.have been holding out. 

* ()n the determination of the lease, the lessee is bound to put 
the leśsor into possession of the property ". This is section ro8 
clause (g) of the Transfer of Property Act. In Swadermul] v. 
Ladkuram (1), where there was failure by a tenant to fulfil this 
obligation, a claim for mesne profits and special damages for tres- 
pass was allowed. Such damages were regarded, -in Gulam Moki- 
wadin v. Dayabhai (a), as including the premium received froma 
sub-tenant, and in BaHammgiri v. Vasudeo (3), as the cost of 
evicting asub-tenant. In Henderson v. Squire (4), Cockburn, C. J. 
said :—“ The landlord is entitled to recover-all the loss he has 
sustained by not being put in possession of the entire . premises at 


(1) (1923) I. La R. 50 Calc. 667. 
(2) (1923) 25 Bom. L R. 447. x 
(3) (1896) I. La R. 22 Bora. 345. 
(4) (1869) L. R. 4 Q. B, 170. 
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the end of the term". Mellor, J. said :—" There bas béen a breach 
of contract, and the damages sought to be recovered are those 
which necessarily flow from the breach”. 

Dealing in another case, with the liability of a tenant who fails 
to deliver possession after the expiration of a notice to quit, 
Cockburn, C. J. said that it was “ not at all unreasonable but, on 
the contrary very salutory to hold him Hable to compensate his 
landlord to the extent of the natural and neceasary Consequences of 
his wrongful act. Bramley v. Chesterton (1). 


The answers to the issues in the present case are, as to 1 and a, 
in the negative, and as to 3 as indicated below. 

In my judgment the plaintiff is entitled to recover from the 
first defendant mesne profita up to the gth November, 1938, and 
damages thereafter, the measure of both of which is the rent which 
the latter was paying under the lease. Itis however desirable 
that in awarding compensation the distinction should be 
maintained between what constitutes damages properly speaking, 
and what appertains to costs of litigation. The costs, charges 
and expenses of the Receiver are really within the latter category, 
and the plaintiff should be given a decree which, while it covers 
all reasonable compensation, keeps straight the line of division 
between damages and costs. I accordingly hold that the plain- 
tiff is entitled to a decree for recovery of possession, and fora 
sum calculated on the basis of Rs. rgoo/- per month from the 
1st September, 1938, till the gth November, 1938, being mesne 
profits, and from the roth November, 1938, till the making over 
of posseseion by the Receiver to him, for a sum calculated on the 
same basis as damages. The plaiatüff is further entitled to 
costa. a 

Tho Receiver must make oyer possession forthwith. The first 
defendant is entitled to credit for all sums deposited by him in 
Court, and for the gross collections of the Receiver during the 
entire period of the Receivers possession. He will also be 
entitled to credit for such sums, payable by the sub-tenants as 
rent, which the Receiver may have failed to realise during the 
period of his possession through want of due diligence. The first 
defendant will pay all costs, charges and expenses of the Receiver 
which were properly incurred asa result of, this litigation. Iam 
informed by Mr. Mitra that the services of the Receiver were 


(1) (1857) a C. B, (N. S.) 592 (605). 
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utilised at various times for the concerns of the trust estate other 
than this suit. All charges referable to work done or costs 
incurred by the Receiver relative to any matter or proceeding 
which did not appertain to the dispute between the lessors and 
the first defendant in the present suit will be excluded írom the 
amount of costs for which this defendant is liable, The appor- 
tionment just indieated will be made after scrutiny of the Receiver's 
accounts from this, as- well as from the other usual and proper 
points of view. 

The decree for possession, for mesne profits and damages 
will be in favour of the plaintiff and the second defendant 
jointly. 

The second defendant will be entitled to his own costs of the 
suit out of the estate as between attorney and client. The plain- 
tiff will in the first instance be entitled to retain and pay out of the 
estate his own costs (as between attorney and client) of the suit, 
other than costs charges and expenses of the Receiver. 

There will bea reference to the Registrar, or such Officer as 
he may appoint, to enquire and report as to the gross collections of 
the Receiver from the date of his appointment, and as to his costs, 
charges and commission which are properly referable to this guit, and 
as to rents which he may have failed to realise. 

The plaintif and the second defendant will be entitled to jointly 
take all moneys now in deposit in the Court or lying in the hands 
of the Receiver. 

The first defendant will be entitled before the reference to 
inspect the books and vouchers of the Recelver. 


Messrs. N. C. Mondal & Co. > Solicistors for the Plaintiff, 


Messrs. Kar Mehta & Co, Bural and Pyme and S. C. Roy 
Chaudhury: Solicitors for the Defendant No. 1. 


Messrs. MulHch and Pali? : Solicitors for the Defendant No. 2. 


aT M. Sutt decreed. 
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APPELLATE CIVIL, 


Before. Mr, Justice N. A. Kkundhar and Mr. Justice ^ 
C. C. Biswas. 


SARAT CHANDRA MITRA 


v. 


SARADINDU MUKHERJEE.» 


Bengal Tenancy Act (VIII of 1885), sectionzs clause 1(b)—Tenant, holder of a 
tenure by virtue ofa mourashi moharari lease—Landlerd stipulating to 
maintain embankment on boundary of demised-land—Embankment later on 
washed away by river and nem embankmeni erected on part of demised 
laxnd—Diminution im area caused thereby—Tonant, whether entitled to 
abatement of reni, land not being in a permanent settled area—Righi to 
claim abatement of rent, when can be takèn away~Section 179 tf in the 
nature of exception—Onus of proving element bringing case within section 
179—Rectial in lease that parent estare miskar. 


The plaintiff respondent was holder of a tenure under the defendant 
appellant by virtue of a mourashi mokurarilegse. It was agreed between tho 
landlord and tenant that the tenant would not be entitled to claim a reduction 
of rent for any reason whatsoever. The landlord also stipulated that he would 
maintain an embankment on the boundary on one side of the demised land 
beyond which was a river. The embankment was later washed away and the 
landlord erected a new embankment which of necessity had to be constructed 
upon a strip of demised land causing a diminution in the area, The landlord 
failed to prove that the land was in a permanently settled area, The plaintiff 
instituted a suit for abatement of reat owing to deficlency:in the area of his 
tenure : 


Held, that the plaintiff was entitled to] olaim reduction of rent under 
section 53 clause (1) (b) of the Bengal Tenanoy Act in respect of deminution 
in the area, 


The right given to a tenure-holder to apply for an abatement of rent on 
account of deficlency in the area of his tenure cannot be taken ‘away by any 
contract exoept one which answers the desoription given in section 179 of the 
Bengal Tenancy Act. Section 179 of the Bengal Tenancy Act embodice a 
provision in the nature of an exception, The onus to establish every element 
necesenry to constitute the exoeption is on the landlord. 

A recital in the mokurarl lease that the estate had been redeomed from 
rent Or revenue is not sufficient; to show that it had been permanent] 
settled, - 


* Appeal from Appellate Decree No, 431 of 1941, against the decree of 
Ashutosh Ukil Banecjoe, Esq., Subordinate Judge, 3rd Court, Alipur, dated the 
27th September, 1940 affirming the decree of Babu Anath Bandhu Shyam, 
Munsiff, rst Court, Barulpur, dated the 29th April, 1940. 
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Appeal by the Defendant Landlord. 


Suit by tenant for abatement of rent owing to deficiency in the 
area of the tenure. 


The material facts will appear from the judgment. 


Messrs. Amarendra Wath Bose and Hemant: Kumar Bose for 
the Appellant. 


Messrs. Rajendra Bhusan Bakshi, Amal Kumar Mukherjee and 
Sushil Kumar Biswas for the Respondent. 


- The judgments of the Court were as follows :— 


Khundkar, J. :—The plaintiff in thesuitout of which thisappeal 
has arisen was the holder of a tenure in the Sunderbans area which 
he held under the defendant by virtue of a mourashi mokarari 
lease. The plaintiff instituted a suit for abatement of rent owing 
to deficiency inthe area of bis tenure under section sa(r) (b) of 
the Bengal Tenancy Act. It was not disputed that the original 
settlement, as evidenced by the Kabuliat, was of an area of 
* goo bighas by guess ", but that upon subsequent measurement 
it was found that the actual area of the tenure was 763 bighas, The 
case made by the plaintiff in the trial Court was that he was liable 
to pay rent in respect of 733 bighas only, as against the contention 
of the landlord defendant that rent was payable for an area of 763 
bighas. A commissioner appointed to measure the land reported 
that the entire area of the tenure, extending ap to the edgeof a 
river which flowed alongside the eastern boundary, and inclusive of 
an embankment along the river side was 763 bighas, and that the 
area excluding the embankment and some land lying beyond it 
and between the embankment and the river, would be 733 
bighas. i 

Whatever may have been the case made on behalf of the 
plaintiff in the Courts below, it is now contended on his behalf 
that though he is liable to pay rent forall the lands lying to the 
west of the embankment, he is not liable to pay rent for the land 
upon which the embankment stands or for the stretch of the land 
between the embankment and the waters edge on the east. - The 
lower appellate Court has accepted the plaintifPs contention, and has 
held that the plaintiff is entitled to a reduction of rent in respect of 
go bighas.of land being the difference between 763 and 733 
bighas. It is against this decision that the landlord has 
appealed. 

The facts which are admitted may be shortly stated. From 


- 
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the Patta and the Kabuliat executed at the time of the settlement 
with the plaintiff's predecessor it appears that an embankment 
existed at that time which was referred to as the eastern boundary, 
and it is clear that that embankment was outside the lands of the 
tenure. The landlord undertook to maintain the embankment for 
the protection of the tenure against the inroads of the river. It 
was agreed between the landlord and the tenant that the tenant 
would not be entitled in future to claim a reduction of the rent 
then settled for any reason whatsoever. The embankment was 
later washed away, and the tenant having called the attention of 
the landlord to this fact, the latter proceeded to erect a new 
embankment for the purpose of protecting the tenant's lands as 
stipulated inthe contract of tenancy. Apparently, the river had 
advanced so far to the west that the newl embankment had, of 
necessity, to be constructed upon a strip of the demised land. As 
found by the Courts below, upon the report of the commissioner 
who was appointed to measure the disputed land, it is apparent 
that 3o bighas of the area originally demised have been taken up 
by the new embankment. 
On behalf of the landlord appellant {three points have been 
taken. It is argued, firstly, that the erection of the embankment 
has not caused any deficiency in the area of the tenure within the 
meaning of section 52(1) (b) of the Bengal Tenancy Act. It is 
pointed out in this connection that the case made in the plaint was 
one of loss of land by actual diluvion. The evidence and the 
findings arrived at by the Courts below, however, make it clear that 
no portion of the tenure originally demised was swallowed up by 
the waters of the river. Mr.~Bose on behalf of the appellant has 
contended that, although it is well settled that loss of land by 
diluvion or other similar cause would be within section 52(1) (b), it 
cannot be said that any deficiency in the area of the tenure has 
taken place here, because that area is still intact as dry land in 
the possession of the tenure-holder, and the fact that an embank- 
ment has made its appearance along a strip of that area does not 
create any deficiency in area within the meaning of the words in 
section 5a(1) (b) of the Bengal Tenancy Act. Mr. Bose relies upon 
‘a judgment of Biswas and Akram, JJ. in Special Appeal No. 424 of 
1941 decided on the 29th of March, 1945 In that case, which has 
not yet been reported (1), my learned brother (Biswas, J.) con- 
sidered the decision of Jack, J. in the case of 4chala Dasi v. Bijoy 
Chand Mahatad (a), in which that learned Judge has held that if a 
(1) since reported (1945) 49 C. W. N. 417. (a) (1934) 38 C. W. N. 974. 
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part of the land of a tenancy becomes covered up by sand so as 
to become wholly useless, the tenant is entitled to a proportionate 
reduction of rent under section 5a(1) (b) of the Bengal Tenancy 
Act. A passage from the judgment in the later case is instructive 
and should be quoted : 

“In our opinion, the language used in section 52 does not 
justify the interpretation which Jack, J. was inclined to put upon it. 
We do not think that deficiency in area can be construed to mean 
and include deficiency in the area fit for cultivation or for the 
purposes of the tenancy. That would, in our judgment, be an 
unwarrantable extension of the ordinary meaning of the word 
‘deficiency’, Clause (a) of section 52, which for this purpose may 
be regarded 83 a counterpart of clause (b), no doubt speaks of 
loss of the land of a tenure or holding by diluvion ‘or otherwise’. 
The words ‘or otherwise’ must refer to a cause similar to diluvion, 
and those words should be interpreted as referring to something 
similar to diluvion and cannot, in our opinion, be regarded as wide 
enough to let in grounds of natural justice and equity. It is not 
necessary for our present purposes to consider whether an earth- 
quake which might cause a complete subsidence of the land may or 
may not be regarded asa natural event of the same kind as dilu- 
vion. But we are notat all satisfied that a mere deposit of sand, 
although it may be described as permanent, can be placed on the 
same footing. In our view, therefore, the defendant in the present 
case could not claim abatement under the provision of section 52 of 
the Bengal Tenancy Act. ” 

For our present purposes it is of importance to note that Biswas 
and Akram, JJ. recognised thit loss- occasioned by causes similar 
to diluvion would bring acase within the meaning of the words 
* deficiency in the area of the tenure " in clause (b), and also that 
they had in mind sucha contingency a8a subsidence of land from 
earthquake, although they were not called upon to decide whe- 
ther this particular eventuality would be within the intention of 
Clause (b). 

It seems to us that the principle which underlies the rule that 
a tenant is entitled to abatement of rent in respect of any area 
which becomes submerged under the waters of a river is the 
principle that no tenant should be compelled to pay rent for land 
which has been torn from his tenure asa result of the action of 
a river. What we have to consider hero is whether the taking from 
the tenure of the land required for the erection of the embankment 
was the inevitable consequence of encroachment by the river. In 
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the present case no portion of the area of the tenure became ome 
actually submerged by the advancing water, but the change in the 1945 


course of the river, such as it was, compelled the landlord to take Sarat Chandra 
land from the area of the tenure fora new embankment. In the NN 
circumstances of the present case, tho landlord had no option in Saradindu Mukber- 
the matter, because, as already indicated, he was bound by the Bad 
contract to continue to protect the tenure by an embankment. It Khundber, Y. 
was at one stage suggested by Mr. Bose on behalf of the appellant ud 
that the proper remedy of the tenant in the present case would have 
been to proceed against the landlord for trespass. Inthe circum- 
stances just referred to, it is clear that such a proposition will not 
bear examination. The action of the landlord in building the 
embankment was not only not wrongful, but it was an action to 
which he was impelled by the contract of tenancy when the river 
began to change its course, Looking at the purely physical pheno- 
menon brought about by the building of the new embankment, it is 
clear that a mutilation of a portion of the tenure thereby took place, 
which, in our Judgment, was as much a physical taking away from 
the tenure of a portion of its lands as would have been the sub- 
mergence of those lands, had the river flowed over them. In either 
case there would be what may be called a truncation of the lands of 
the tenure occasioned by the action of the river. It might be said 
that in the one case the advance of the river would be the imme- 
diate cause of such a truncation, and in the other it would be only 
the mediate cause, In the special circumstances in which this 
embankment had to be built, we do not see that it makes any 
difference. In our judgment, the area of 30 bighas taken from the 
tenure by the embankment amounts to & deficiency inthe area of 
the tenant's tenure such as entitled him to claim reduction of rent 
under section 52(1) (b) of the Bengal Tenancy Act. 

Mr. Bose's second argument was that the tenant had contracted 
himself out of his rights under that section inasmuch as the argu- 
ment of tenancy made it clear that he would not be entitled in the 
future to claim reduction of rent for any cause whatsoever, This 
argument has an appearance of cogency, because it may well be 
said that in the Sunderbans area, where rivers are constantly 

- changing their courses, such an eventuality as has occurred in the 
present case would have been within the contemplation of the 
parties, where by the Kabuliat and the Patta the tenant waived his 
rights to claim reduction of rentin the future on any ground 
whatsoever, The question cannot, however, rest there. It has to 
be seen whether the law leaves a tenant free to waive his righta 


THE CALCUTTA LAW JOURNAL. [Vor 80 


under section 52 of the Bengal Tenancy Act. Mr. Bose's conten. 
tion is that freedom of contract is the general rule and that the 
special rights reserved to the tenant under section 52(1) (b) may at 
any time be abrogated by a contract. He draws our attention to 
clause (¢) of sub-section 3 of section 178 the language of which is as 
follows :— 

“Nothing in any contract made between a landlord and a 
tenant after the passing of this Act shall (e) take away the right of 
a raiyat to apply for a reduction of rent under section 3 or sec- 
tion 52.” 

It is pointed out that this provision stands in the way of the 
abrogation by a raiyat of the rights given to him by section 53, 
but it applies only to contracts made after the passing of the Act. 
The argument is that as regards contracts made before the Act 
came into force, raiyats were free to barter away the rights given 
to them by section 52. This provision shows therefore by neces- 
sary implication that, with the exception of contracts made by 
raiyats after the passing of the Act, all other contractg made by 
raiyats would prevail, notwithstanding the rights given to raiyats 
by section 52 (1) (b) of the Bengal Tenancy Act. 

The answer to this argument is furnished by the fact that sec- 
tion 178(3)(e) of the Bengal Tenancy Act is nota provision which 
applies to all tenants, but only to raiyats. Tenure-holders are 
not included within the scope of this provision, nor are they 
affected by its implication. In order to ascertain whetaer tenure- 
holders are free to contract themselves out of the rightS given to 
them by section za(rYb), it is section 179 of the Bengal ‘Eenancy 
Act which has to be looked at. The material. words of that sec- 
tion are as follows : 

“Nothing in this Act shall be deemed to prevent a proprietor 
or a holder of a permanent tenure in a permanently settled area 
from granting a permanent mukarrari lease on any terms agreed on 
between him and his tenant.” 

The question which leaps to the eye ia—Why it was necessary 
to enact this provision at all, if all tenure-holders were free to 
waive by contract the rights given to them by various section of 
the Bengal Tenancy Act? The section enacts that the terms of 
a mukarrari lease of a permanent tenure in a permansnily settled. 
area shall prevail notwithstanding anything contained in the Act, 
that is to say, nctwithstanding anything contained in section 52. 
This is clearly said, and what is, therefore, necessarily and clearly 
implied is that the provisions of the Act relating to the rights of 
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tenure-holders, amongst which provisions must be included sec- 
tion ss, cannot except as provided, be neutralised by contracts 
entered into between the holders of permanent tenures and the 
proprietora of the superior estates. This question was adverted 
to by this Court in K&efrumoni Dasi v. Jiban Krishna Kundu (1), 
which case later went up on appeal-to the Privy Council. (2) The 
aspect of the matter now under consideration was not argued before 
the Judicial Committee, but it was referred to by this Court. It 
was dealt with by Woodroffe J in the following words which appear 
at page 41 of the report : - - 

“The question then is, first, as to the meaning of section sa 
of the Bengal Tenancy Act. The plaintiff is a tenant, and sec- 
tion 52, sub-section r (b) therefore is applicable to this case. The 
short question really before us is whether or not the plaintiff was 
competent to contract himself out of the rights which were given 
to him by that section, and if so, whether in fact he has 80 done. 
It isin the first instance to be observed that section 52 is not 
made subject to any proviso. It is not, as in the case of sec- 
tion 53, for instance, made subject to agreement or usage or the 
like. Prima facie, therefore, without reference to-any further 
section it would be, having regard to the general scheme of the 
Act, a statutory right in the tenant which could not be affected 
by an agreement entered into by him. Then it is -said that sec 
tion 178 which declares that ‘nothing in any contract between a 
landlord and tenant’ shall affect the rights therein stated, does 
not expressly refer to the case of a tenant who is not at the same 
time a raiyat, for section 178(f) '—Now section 178(3)(e}—’ only 
says that nothing in any contract between a landlord and tenant 
shall take away the right of a raiyat to apply for a reduction of 
rent under- section 38 or section 52. As. the plaintiff is not a 
raiyat, it may be conceded for the purpose of this Judgment that 
section 178 does not deal with the case which is before us............ 
Section 179 does not apply to this case, for, it cannot be said that 
the tenure is situate in a permanently settled area within the 
meaning of ‘that section. That section, however, I think, does 
show by implication this: that though section 178 does not 
expressly refer to the case of a tenure-holder, yet section 52 is 
not subject to agreement except as regards a particular class of 
tenants in permanently settled areas as dealt with in section 179. 
As I have said, the plaintiff does not come within that clase. I 

(1) (1916) Unreported. Decided by Woodroffe & D, Chatterjee JJ. 
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would, the:efore, hold that the plaintiff is entitled under the 
provisions of section 5a of the Bengal Tenancy Act toa reduction 
of rent and that the right is a statutory right which is not subject to 
agreement." 

In our judgment, it is reasonably clear froma reading of sec- 
tion 52(1)(b) together with section 179 of the Bengal Tenancy 
Act that, in so far as a tenure-holder is concerned, the right given 
to him to apply for an abatement of rent on account of deficiency 
in the area of his tenure cannot be taken away by any contract 
except one which answers the description contained in section 179. 
This brings us to a further branch of the argument made on be- 
half of the appellant which was founded upon the contract 
of tenancy. Mr. Bose has contended that the tenure in question 
falls within the exception embodied in section 179, because, 
firstly, it was granted by a permanent mokarari lease and, secondly, 
the lands lie in a permanently settled area. With regard to the 
first mentioned condition, it is not disputed that the lease. wasa 
permanent mokarari one. With regard to the other requirement 
of the section, a difficulty arises. In the case of Kkefromomi Dasi 
v. Jitan Krishna Kundu (r1) an argument similar to that now 
&dvanced was made before the Judicial Committee, but their 
Lordships held upon the facts found that the appellant had failed 
to establish that the land was ina permanently settled area. Now, 
as is clear from what has been atated before, section 179 embodies 
& provision in the nature of an exception. The onus to establish 
every element necessary to constitute the exception is, in the 
present case, undoubtedly upon the appellant who claims the 
benefit of it. From the judgments of the courts below it does 
not appear that any attempt was made on behalf of the present 
appellant to prove that the tenure of the plaintiff respondent 
existed in a permanently settled area. In the argument before 
us an attempt has been made to show that the area in question 
was a permanently settled area by citing a recital in the Kabuliyat 
which alleges that the parent estate had been made sfshhar, This 
is clearly not sufficient to prove that the touzi out of which gis 
tenure was carved was a permanently settled one. i 

The third point taken on behalf of the appellant was that the 
plaintiff was not entitled to claim any reduction under section 
52(1)(b) of the Bengal Tenancy Act, inasmuch as he had by a 
subsequent act clearly surrendered such a right, Mr. Bose has 


(1) (1920) L. Ri 481, A. 39; 33 C. L. J. 214. 
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drawn our attention to some evidence in the case which -serves 
to indicate that after the old embankmanet was washed away, 
the tenant requested the landlord to put up a new one in its’ 
place. The contention is that such a request is consistent only 
with an offer by the tenant to give up voluntarily & portion of his 
land for a new embankment. Itis said that from the request 
made we must infer that the teuant was offering to surrender and 
sacrifice his land in order that he might obtain the embankment, 
and it is argued that as that offer formed part of the new bargain 
between him and the landlord, he cannot complain of any reduc- 
tion of his tenure caused by the building of the new embankment, 
and may not, therefore, ask for reduction of rent on that ground. 
This argument is founded upon the assumption that the tenant's 
request to the landlord to build an embankment carried with it 
the implied offer to voluntarily surrender some land for that 
purpose, and upon the further assumption that the landlord would 
never have agreed to erect the new embankment bad such an 
offer not been made. The terms of the Potta and the Kabuliyat 
would make it clear that these assumptions «re erroneous. As 
already stated, the landlord was under a contractual obligation to 
protect the lands of the tenure by an embankment, and he was, 
therefore, only discharging a legal duty when he constructed à 
new embankment to replace the old one which had been washed 
away. In the light of the contract of tenancy the tenant's request 
to the landlord to put up tne new embankment amounted to no 
more than a request not the landlord should do what he had 
already undertaken to. We cannot see how sucha request can 
be construed as implying that the tenant was abandoning any of 
the rights vested in him by the Bengal Tenancy Act. 

All the points taken by Mr. Bose on behalf of the appellant 
accordingly fail and this appeal must be dismissed with costs. 

Biswas, J. :—The arguments in the case: have covered a wide 
field, and my learned brother has dealt with them fully in the 
judgment he has just delivered. I agree that the appeel ahould 
be dismissed with costa, and the respondent held' entitled to the 
reduction: of rent which the courts below have granted bim. I 
should like, however, to adda few words, as it appears to me 
that there was some confusion of thinking on the part of the 
learned Munsif and the learned Subordinate Judge as to the 
applicability of section 5a of the Bengal Tenancy Act to the facts 
of the case. " i du co 


In the plaint the plaintiff did not specifically mention this section, 
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but there can be no doubt that he made a case of abatement under 
sub-clause (1) (b) thereof. It was alleged that there had been 
diluvion which had caused a diminution in the area of the tenure, 
and a reduction of rent was claimed on that ground. At the 
trial the case also proceeded on the basis of section 52, and I 
have no doubt that upon the facts of the case, as my learned 
brother has pointed out, that section is attracted. It appears, 
however, from the judgments of the court below that although 
they purported to apply section 52, they were not still quite 
accurate in stating the grounds on which a reduction of rent would 
be justified in terms of this section. The learned Munsif said 
that the disputed strip of land covering about 30 bighas, which 
made the difference between the plaintiffs claim and that of the 
defendant, had become “‘aseless for agricultural purposes" The’ 
learned Subordinate Judge also adopted the same language, 
adding the further fact that the tenant was out of possession of 
the aforesaid area. This seems to suggest that in the opinion of 
the learnéd Munsif a3 well as of the learned Subordinate Judge, 
it would bea fit ground for allowing reduction of rent under sec- 
tion 52 (1) (b) of the Bengal Tenancy Act, if it was established 
that some portion of the lands had become unfit for the purposes 
of the tenancy, or that the tenant had been out of possession of 
the same. With all respect, I do not think that section 52 com 
templates any such ground. Whether or not, at general law or 
under the provision of any Statute, a tenant may claim abatement 
of rent on the ground of deterioration of any portion of the tenancy 
or on the ground that he had lost possession of any land or been 
otherwise deprived of its use, isa different question altogether, a 
question whicb, it may be stated, is not altogether free from 
difficulty. As will appear from certain very instructive observa- 
tions of Rankin, C. J. in the Full Bench case of Arun Chandra 
Sinha v. Shamsul Hug (1), the English law and the:Indian law in 
the subject are perhaps not quite the same, and it will further be 
seen that even so. high an authority as Sir Barnes Peacock C. J. had 
misstated the English law on the point in soms earlier case re- 
ported In the Weekly Reporters series (2) to which reference is made 
inthe Full Bench Judgment. On the facts of the present case, 
weare not called upon to decide this debatable point. It is 
sufficient to hold that the facts make this outto beacase proper 
under section 52 (1) (b). It is not disputed that owing to the 


o (1931) LL. R. 59 Calo, 155 ; 54 C LJ. 31 (46) 
9) Seeihe Enayuicellah v. Sheikh Elsheeknksh, (1864) Gap (Aot X 
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erection of the new embankment ona site inside the original 
tenure, eome lands which belonging to the tenure were effectively 
taken away from it, This was undoubtedly a physical diminution 
in the raea of the tenure, and if this did not constitute a *defi- 
ciency” within the meaning of section 53 (1) (b) of the Bengal 
Tenancy Act, I do not know that what would. It cannot be dis 
puted, in fact it has been so held in numerous decisions of this 
Court and has also been recognised in the Statute itself,—that 
diluvion comes within section 52. The section also covers 
grounds similar to diluyion. In this case, although it cannot be 
said that the disputed area had been actually washed away by the 
river and that the deficiency in the area had been directly caused 
thereby, it cannot be disputed that this was the ultimate result of 
diluvion. It was the advancing waters of the river which made 
it necessary to abandon the old embankment ; the old embankment 
itself had in fact gone under water. By virtue of the agreement 
which was embodied in the lease the landlord was bound to put 
up a new embankment, but the only available site was inside the 
tenure. By putting up the embankment there, the landlord could 
not be said to have dispossessed the tenant in any way, but whether 
it did or did not amount to dispossession, there can be no doubt 
that it did cause a diminution in the area. That being so, sec- 
tion 52 would be clearly attracted. The case would accordingly 
come within the scope of the decision of the Judicial Committee 
in KAe/romoni Dasi v. fibon Krishna Kundw (1). In that case 
the Judicial Committee held on a construction of the terms of the 
grant to the landlord respondent that the tenancy did not come 
within the description of a permanent tenure in a permanently 
settled area under section 179 of,the Bengal Tenancy Act. The 
grant is not forthcoming in the present case, but the onus lay 
upon the landlord defendant to prove the terms of the grant, if 
he desired to bring his case within the exception embodied in sec- 
tion 179. That onus, as my learned brother has pointed out, has 
not been discharged. The recital in the mokarari lease that the 
estate had been redeemed from rent or revenue is not sufficient 
to show that it had been permenently settled. In this view of the 
. mattor, as I have said, I agree with the judgment delivered by my 
learned brother. J ue NW 

aK. D. G Appeal dismissed, 
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Before Mr. Justice B. K, Mukhtrjea and Mr. Justice 
W. McSharpe. 
NONI LAL CHOWDHURY 


D 
LALIT MOHAN MUKHERJEE.* 


Smell Causes Court, if has jurisdiction to try a sult under section 35, Bengal 
Money Lencers Act (X B.C, of 1940) —Decree passed by Small Causes 
Cowri— Decree transferred. to Civil Cori for execution—Whick Court to 
éry the suit under section 36 for reopening of the decree and other relia/s— 
Provincial Small Causes Cour? Act, (IX of 1887) Schedule II. Articles 4, 
II, 21 and 23, 

A sult for recovery of money dne on a promissory note was decreed by 
Small Causes Court at Sealdah. The decree was transferred to the Court of 
Munsiff at Alipore for execution. The judgment-debtor filed a suit under 
section 36 of the Bengal Money Lenders Act in the sald Court of the Munsiff, 
for re-opening the decree, The only question raised was one as to the forum of 
the suit: 

Heid: A suit for obtaining relief under section 36 of the Bengal Money 
Lenders Act is not any such suit as is exempt from the cognisance of a Small 
Causes Court under Articles 4, 11, 21 and s3 of the Second Schedule to the 
Provinclal Small Causes Court Act. Re-opening of a decree under seotion 36 
is a new species of relief introduced by the Act. The entire procedure 
is regulated by the provisions of the Act itself and there is nothing in 
the Act which lends countenance to the view that Small Causes Court Judges 
are not competent to exercise powers given by the Act. N 

Satya Narain Bansrji v. Radha Nath Das (1) followed, 

There is nothing in the Provincial Small Causes Court Act to prevent a 
Small Canses Court Judge from making an order of restoration of property. 


Suit under section 36 of the Bengal Money Lenders Act. 
Application by Borrower under section 115 of the Code of Civil 
Procedure against an order returning the plaint for presentation 
to proper Court. 
Mr. Ranjit Mookerjes for thePetitioner. 
Messrs. Sitaram Banerjee and Arun Kumar Dutt for the 
Opposite Party. | 
The material facts will appear from the judgment. 
* Civil Rule No, 1392 of 1943, against the order of Additional Smee 
Judge, 24-Perganas, dated the 22nd May, 1943. 
(1) (1941) 45 C. W. N. 1085. 
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~The judgments of the Court were as follows :— 

Mukherjea, J.:—The petitioner before us wasa defendant in 
a suit for recovery of money due ona promissory note which was 
brought against him by the predecessor-in-interest of the opposite 
party in the Court of Small Causes at Sealdah. A contested decree 
was obtained in that suit by the opposite party and it was trans- 
ferred for execution to the Court of the first Munsiff at Alipur, 
where certain immovable properties belonging to the judgment- 
debtor were attached and put up to sale and were purchased by 
the decree-holder. The petitioner has now brought a suit for re- 
opening the Small Cause Court decree under section 36 of the 
Bengal Money Lenders Act and the suit has been filed in the Court 
of the Munsiff at Alipur and not in the Court of Small Causes at 
Sealdah where the decree on the loan was recovered. The Munsiff 
of Alipur has returned the plaint on the ground that he ha’ nó juris- 
diction to entertain the suit and that the proper forum of such suit 

would be the Court which originally made the decree 
: This order was affirmed on appeal by the Court of the first 
Additional Subordinate Judge, 24-Perganas and it is against this 
order that the present Rule has been obtained. 

Now, it has been held by a Division Bench of this Court in the 
case of Satya Narayan Banerji v. Radka Nath Das (1), that when a 
decree has been already passed a suit to obtain relief ‘under 
section 36 of the Bengal Money-Lenders Act can be brought only 
in the Court which passed the decree at the suit of the creditor for 
recovery of the loan, and in no other Court. The learned Advocate 
for the petitioner has contended before us that the principle enun- 
ciated in that decision is not applicable toa Small Causes Court 
decree. The contentions put forward are of a two-fold character. 
In the first place he has argued that such a suit is exempt from the 
cognisance of a Small Causes Court under articles 4, 11, 21 and 23 
of the Second Schedule to the Provincial Small Causes Court Act. 
The other ground taken is that as a Small Causes Court Judge is 
not competent to order restoration of any immovable property that 
the decree-holder has taken possession of, in execution of the 

decree, under section 36(2) (c) of the Bengal Money-Lenders - Act 
` such a suit could not be filed in a Court of Small Causes, 

So far as the first ground is concerned, we are definitely of 
opinion that a suit for obtaining relief under section 36 of the 
Bengal Money Lenders Act is not a suit for possession of immovable 
property or for determination or enforcement of a iget to or 

(1) (1941) 75 C.L]. a29; 45C. W. N. 1085. 
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interest in such property as contemplated by Articles 4 and rr of 
the Second Schedule to the Provincial Small Causes Courts Act. 
It is not a suit also to set aside a sale within the meaning of 
Article sz. We are further of opinion that it is not a suit to which 
the provisions of. Article 23 are attracted. Re-opening of a decree 
under section 36 of the Bengal Money Lenders Act is a new species 
of relief which has been introduced by the Money Lenders Act. 
It is not strictly speaking correct to say itis the same thing as 
setting aside a decree on grounds of fraud or irregularity or alter- 
ing a decision on grounds of any defect or error in it, The entire 
procedure is regulated by the provisions of the Act itself and there 
is nothing in the Act which lends countenance to the view that 
Small Causes Court Judges are not competent to exercise powers 
given by the Act. If the contention of the learned Advocate for the 
petitioner is accepted the result in the present case would be, that 
in case the old decree is re-opened anda new one made under 
section 36 Money Lenders Act, the new decree which also would be 
a decree in a Small Causes Court suit would be passed by a Court 
other than a Court of Small Causes, a thing which is prohibited by 
section 16 of the Provincial Small Causes Courts Act. 

So far as the second point is concerned it is perfectly true that 
the Court in re-opening a decree has got to order restoration to the 
judgment-debtor of any of bis properties which has been acquired 
by the decree-holder in execution of the re-opened decres, but this 
is a supplementary order consequential on the re-opening of the 
decree, which is provided for by the section itself. There is 
nothing in the Provincial Small Causes Courts Act to prevent a 
Small Causes Court Judge from making an order of this description. 
It certainly does not involve determination of interest in immovable 
property nor does not the suit become one for recovery of posses- 
sion of any such property. Whether this portion of the decree can 
be executed by a Small Causes Court Judge or not is a different 
matter altogether. It is conceded by Mr. Banerjee for the opposite 
party that if any difficulty arises on this score it would be for the 
petitioner to get the decree transferred for execution to any other 
Court which is able under the law to order restoration of immov- 
able property. ' 

The result is tbat we find that sufficient reasons have not been 
shown for our interference with the order made by the Court below. 
The Rule is therefore discharged with costs—the hearing-fee is 
assessed at two gold mohurs. 


Sharpe, J. :—1 agree. 
P. 8. ` Rule discharged, 


VoL, 8o.] HI3H COURT. 
Before Mr. Justics A. G. R. Handerson. 
JYOTILAL MANDAL 
T. 


BIRUBALA DASI AND OTHERS.* 


Bengal Tenancy Aci, (VIII of 1885) section 26G—Application wnder, if may be 
allowed on terms—Clanee in mortgage deed that mortgagor would only get 
bach possession on paying fair price on buildings to be constructed by mort- 
gages—Such clause, if ‘clog on equity of redemption'—Morigugee, if has 
right to retain structure, unless the price of structures is paid to him— 
Mortgages, if Hable to pay rent—mortgagee, if must pay something in 
lieu of rent while in possession. 

A piece of land was mortgaged in usufroctuary form The land was 
then podveing nothing, The intention of the mortgagee was to build and 
there was Inserted a clause in the deed that the mortgagor would only get 
back possession of the land on paying a falr price for any structures that 
might be erected by the mortgagee. The mortgagor filed an application 
under section 26G of the Bengal Tenancy Act, to recover possession. The 
Munsiff, holding that the debt was discharged, made the payment of the 
value of structures a condition precedent to the mortgagor being put in 
possession. The learned Subordinate Judge held that the mortgagee had 
no right to remain in possession and allowed the aforesald application: 


Held, that a mortgagor cannot be put on terms by an order allowing 
an application order section 26G of the Bengal Tenancy Act. 


That the mortgage having been extinguished, the mortgagee has no 
title to the property but in virtue of the agreement he has an equitable right 
to remain in possession, until he is paid fcr the structures, as he was induced 
to lay out money in struoturee which would enure to the benefit of the mort- 
EREOT. 


That the abovementioned clause in the mortgage deed has no donbt 
the practical effect of a clog on the equity of redemption but it cannot be 
avoided, f 


G. and C, Kreglinger v. New Patagonia Meat and Cold Storage Company, 
Limited (1) referred to, 


That the doctrine of “clog on the equity of redemption” cannot be 
invoked by a mortgagor against an equity which he has himself created in 
favour of the mortgagee. ^ 


* Ciril Revision Case No. 1269 of 1944 against the order of the Subordinate 
Judge‘of Asansol, dated the 31st March, 1914 reversing the order of the 
Monsiff, rst Court, Asansol, dated the 13th November, 1943. ` 


a) [1914] A. C. a5. 
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Application by Mortgages under section r15 of the Code of 
Civil Procedure. . 

Application by Mortgagee under section 26G of the Bengal 
Tenancy Act to recover possession. 

The material facts will appear from the judgment. 


Messrs. Gopendra Nath Das, Chandra Narayan Taik for 
Baidya Kath Banerjes, for the Petitioner. 


. Mr. Jagadish Chandra Ghose for the Opposite Party. 


: GA. Y. 
The judgment of the Court was as follows :— 


This Rule has been obtained by the mortgagee and raises a 
difficult point in connection with ap application under section 26G 
ofthe Bengal Tenancy Act. Artthe time of the execution of the 
mortgage the land was producing nothing. The intention of the 
mortgagee was to build and there was a clause in the deed to the 
effect that the mortgagor would only get back possession of the 
land on paying a fair price for any buildings which might be 
constructed by the mortgagee. In view of the provisions of 
section 26G (5) the debt has now been discharged. The opposite 
party No. 1 accordingly filed an application under the sub-section 
to recover possession. . 

The Munsif neither allowed nor rejected the application in 
direct terms, He held that the debt was discharged but put the 
mortgagor on terms that she was to pay Rs.r,roo at which he 


assessed the value of the structures, asa condition precedent to 


being put into possession. 
‘Both sides appealed. The petitioner was dissatisfied with the 


.Munsiffs valuation-of the structures but now, of course, accepts it. 


The Subordinate Judge held that the petitioner had no . right to 
remain in possession and allowed the application. 


Mr. Ghose raised two preliminary points in showing cause 
against the Rule. In the first place, he contended that the peti- 
tioner should have appealed instead of filing this application in — 
revision, In view of the peculiar terms of the order made by the 
Munsiff, which neither allowed nor rejeoted the application, it is 
very difficult to say whether there was an appeal or not, I myself 
should be inclined to hold that the opposite party's appeal in the 
lower Court was incompstent. But inasmuch as the only point now 
taken relates to the jurisdiction of the MunsiF to miakesan order, a 
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point which can be taken either in appeal or revision, this isa 
matter of only academic interest. 

Then in the second’ place, Mr. Ghose contended thata mort- 
gagor cannot be put on terms by an order allowing &n application 
under this section. I have no doubt that on a strict interpretation 
ofthe section this contention is correct. The learned Munsiff, 
holding that the opposite party was not entitled to immediate 
possession, should have directed her to convert the application into 
a plaint or, if she had not sufficient funds to pay into Court what 
she considered to be fair valuation for the structures, left it to her 
to institute an independent suit. He ought not to have made an 
order allowing her to recover possession. Similarly the learned 
Subordinate Judge, taking the view which he did, was right to 
relegate the petitioner to a separate suit to recover the value of 
the structures. 

The following questions accordingly arise for consideration 
now: (1) Has the petitioner any other right than that of a mort- 
gage entitling him to remain in possession ? (2) Does the agree- 
ment amount toa clog onthe equity of redemption? (3) If so, 
-is the opposite party entitled to an order for immediate delivery of 
possession ? 

Now that the mortgage is extinguished it is not suggested that 
the petitioner has any title to the property. Mr. Das however com 
tended that in virtue of the agreement he has an ‘equitable right 

“to remain in possession, until he is paid for the structures I 
accept this position. As the property was not in a position to yield 
any profits at the time, it is quite clear that the petitioner would 
not have advanced the money, if he had not been in & position to 
build. It is equally clear that he would not have been willing to 
lay out his money in making structures unless he could feel assured 
that he would be able to recover their value without being com- 
pelled to sue. In these circumstances, as he was induced to lay out 
money in structures, which would inure to the benefit of the oppo- 
site party, on the inducement held out in the agreement, he has an 
equitable claim to remain in possession in terms thereof. 

On the second point, l'agree with the conclusion of the learned 
Subordinate Judge. He has not agreed so far as to hold that 
the petitioner is not entitled to recover the value of the structures. 
But by the agreement the opposite party is prevented from recover- 
ing possession until she has paid off a liability other than the 
money due on the mortgage ; this certainly has the practical effect 
of a clog on the equity of redemption. 
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But after the decision of the House of Lords in the case ot 
G. amd C. Kreglinger v. New Patagonia Meat and Cold Storage 
Company, Limited (1) it cannot be contended that any agreement, 
which might have this practical effect, can be avoided. It is clear 
that the present agreement does not come within the test there laid 
down. Forone thing it does not even secure a collateral advan- 
tage for the mortgagee but is really for the mutual benefit of both. 
But whatever may be the exact position with regard to this doctrine 
atthe present time, I am clearly of opinion that it cannot be 
invoked by a mortgagor against an equity which he has himself 
created in favour of the mortgagee. It follows from this view that 
the petitioner bas a right to retain possession of the property 
independent of his right to do so as mortgagee. The application of 
the opposite party is accordingly liable to be dismissed. 

I have already said that the petitioner accepts the valuation of 
the structmes and the order made by the learned Munsiff. Mr. 
Ghose stated that he would rather do the same than be relegated 
to a separate suit. The petitioner obviously has ro right to remain 
in possession of the opposite party’s property without paying some- 
thing in lieu of rent. I should accordingly have declined to inter- 
fere in revision if Mr. Das had not accepted Mr. Ghose’s reason- 
able figure of Rs. 6 per month. 

The Rule is accordingly made absolute, the order of the lowe 
appellate Court is set aside and that of the Munsiff restored with 
this modification that a sum of Rs. 6 per month will be set off 
against the sum of Rs. 1,100 with effect from the date, upon which 
Bengal Act V of 1938 came into force. 


I make no order as to costs. 


PAS Rule mads absolute. 


(1) (1914) A. C. 95, 
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ORIGINAL CIVIL. 
Befors Mr. Justice Blagden. 


GANGES VALLEY BONE MILLS CO. LTD. 
v. 
KALLY NATH DUTT. 


Pisading—Pisa, alternative and inconsistent—Onus of proof —Rach side 
adducing evidence—Adudssion by  wiinsrs—Evidence—No personal 
kneuledge—Ageni contracting in kis omn name, liability of —Princi- 
pal, agent and supplier—Contract Act (IX of 1872), section 233— 
Agent—Notice of termination, when reasonable—Coniract Act, section 
223—Indemnity—Unlowful act—Right of action in respect of indemnity, 
if postponed to satisfaction of liability—Commission, when payable. 

A litigant is within hisrights in taking alternative and Inconsistent 
polnts, as in the case of the borrower of an article belonging to the plaintiff 
who was alleged to have damaged that article and pleaded (a) that it was 
trreparably{broken when he had it, (b) that it was perfectly all right when he 
returned it, i 

When each side has adduced its evidence, the question of onus of proof 
has lost-all tbe greatZimpoctance which at one stage it had, and would only 
resume its importance If on oonsiderirg the evidence asa whole irrespective of 
which side adduced it—the Court were left in reasonable doubton any 
material question, 

An admission by a witness put forward by one side asa witness of 
truth 1* not to be entirly disregarded as evidenoe against that side merely 
because, the matter in question being outside his personal knowledge, his 
statement (if to the opposite effect) would not be evidence in its favour. 


It may fairly be assumed that a man who takes on the management of 
a large and anclent business much make himself reasonably acquainted with 
its past history and if. he readily admits that something happened in con- 
nection with its business before ho came on the soene that admission may 
be'evidence-of'oonsiderable importance against his employers, If he has not 
ascertained the truth of any matter about which he is questioned he can always 
aud easily sy ‘T don’t know’. 


lf an agent expressly contracts in his own nams he oannot escape liabi- 
lity on his'contract though by section 233 of the Contract Act the other 
party might elect to hold his principal liable also or in the alternative. The 
case in which though disclosing the name and identity of his principal the 
' agent contracts persooally is not oue ¿of those oases; but in that case there 
is no need to presume such a contract beoguse there is such a contract and the 
case Is covered by the first nine words of the section. 


Where a'party acted or intended to act as a principal against the suppliers 
1s not inconsistent with his being an agent as against the principal, 


*Original Civil Suit No. 48 of 1936. 
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In commerce the word agent does not always mean agent nor an inde- 
pendent contractor:  Ewfarie White (1). It is not misused to describe a man 
who supplies a manufacturer with his materials, 

A contract in which axman who distributes a manu'acturer's products to 
the publio is described asan ‘agent’ (and permitted so to style himself) 
embodying oertain features is a true agency contract. 

What notke is reasonable isa question of fact. _ 

In this case both parties contemplated and it wasan implied term of 
their contract that the defendant should in his own name enter into- contracts 
foc the porchass of bones to be produced by the suppliera and thereby incur 
personal liability to those suppllers : Ifthe defendant was not authorised 
to contract In his own namé it cannot be mid that it was unlawful for him 
todo so. Whether the case comes under section 332 of the Contract Act 
depends on the terms, express or implied, of the authority conferred upon 
him, 

The authority conferred on the defendant was an authority to make con- 
tracts for the supply of bones—bones unlimited in quantity : 

Held, that he was authorised to make ooutreots with suppliers in his 
Own nams and he became entitled to an indemnity against any personal 
liability in respect of any contract for the purchase of bones, the moment 
he, his name or tbe plaintiffs (principals) entered into such a contract. 

The defendants’ right of action in respect of indemnity 1s not postponed 
to his antisfaotion of the liabilities against which he claims indemnity, He is 
under those liabilities. > - 

No oommisaion was payable till the delivery of bones, but lt was earned 
and due (as distinct from payable) when a binding oontract for the delivery 
of future bones was made—oonditionally on those bones being delivered or 
teadered. Whether or not at the date of delivery or tender the defendant was 
still the plaintiffs' agent, he was entitled, if and when his work borne its unsi- 
voury fruit, to be paid for bis work. 


_ Suit on a promissory note. 
The material facts will appear from the Judgment. 
Messrs. B. C. Ghosh and Shankar Banerjes for the Plaintifis. 


` Messrs. P. C. Ghosh and A. C. Mitter for the Defendant. 

The following judgment was delivered by 

Blagden, J.: This matter came before me on no less than 
twenty eight exceptions taken by the plaintiffs to a report by the 
learned Senior Assistant Registrar sitting as Assistant Referee 
on & reference m de apparently by consent anl certainly without ^ 
objection. 

The suit in which the reference was made was commenced by 
the plaintiffs The Ganges Valley Bone Mills Ltd. against the defen- 
dant Kally-Nath Dutt on the soth December, 1935. 


(1) (1871) L. R. 6 Cb. 997, ` 
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The plaintiffs, according to their case as presented to me, 
claimed Rs. 8625 as the balance due to them on promissory notes 
for money lent made in their favour by the defendant, after giving Ganges Valley Bone 
certain credits not now material, to which credits it is now agreed Mills Co’ Led, 
that Rs. 423-4-0 should be added. Kally Nath Datt. 

Their so-called “concise statement” was certainly concise be- Blagden, 5. 
cause it stated the amount they claimed without the slightest indi- — , 
cation of why claimed it. 

Their plaint, which ought itself to be a concise statement of 
their claim, was a remarkable illustration of the remoteness which 
can exist between the pleadings in an action and the real questions 
in dispute. In its unamended form it was in fact based on money 
lent demanded and unpaid, and/or on an account stated, and the 
plaintiffs were the Ganges Valley Bone Mills Ltd. 

It was subsequently amended by adding Grahams Trading 

Company (India) Ltd. as plaintifs and alleging an assignment by 
the original to the new plaintiffs made long after action brought. 
Even in its amended form it contained from start to finjsh no 
reference to any promissory note whatsoever and there was good 
reason for this because in fact all the advances sued on had been 
made against promissory notes in favour of the alleged assignees 
(who were managing agents for the original plaintiffs) and every 
such nota was by its terms a piece of very strong evidence in 
favour of the defendant. According to the original plaintiffs they 
were not documents on which the original plaintiffs elon nor. is 
this surprising. 

The written statement was not what a pleading ought to be. It 
was neither precise nor concise. It did however aver 

I. That the defendant was the original plaintiff’ “buying 
agent” (the present dispute mainly turns on the meaning of those 
two words), 

a. That by the terms of his employment he was not entitled 
to supply bones- to any other company (he could according to 
his pleader have supplied bones to any extent to any number of 
individuale). 

3. That business was conducted on inter alia the following 
terms (meaning, I suppose, that the following were terms of the 
defendants’ contract with the original plaintiffs to be inferred from 
the course of dealing between the parties). 

(a) That the defendant was to get paid a monthly "retaining 
allowance” and "commission" 

(b) That the original plaintiffs used to Kii (aiii should 
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and did advance) monays to the defendant to finance purchases of 
bones “for supply to” the original plaintiffs. 

(c) That the defendant should keep a supply of bones for the 
mills (meaning presumably the original plaintiffs, ee the plead- 
ing did not say so). 

The written statement averred that the defendant duly kept 
& supply of bones “in stock” (the last two words are noticeable 
and were not literally crue, for he himself had no stock) and was 
ready and willing to deliver them to the original plaintiffs but 
that the said plaintiffs wrongfully terminated the defendant's 
contract of employment on the rst January, 1935, and refused 
to take delivery of bones "kept ready for them", wherefore the 
defendant, at the request and at prices fixed by the original 
plaintiff sold the said bones and made a loss of Rs. 15,567 im 
cluding unpaid commission which sum he says (and his arithmetic 
any rate is quite correct) exceeds the amount of the claim by 
Rs. 6,942 and for which sum he claimed a decree against the ort 
ginal plaintiffs. 

After the amendmsnt the defendant by an additional written 
statement (which was completely unnecessary) asserted with great 
eloquence the elementary proposition of law that he was entitled 
to the same right of set off as against tho assignees as he was as 
against the assignors and repeated his counterclaim against the 
latter. 

. Whatever the defects of the defendant's pleading—and they 
are many—it does at least allege that he was an agent, though he 
qualifies that noun by the participle "buying". It further alleges * 
that his principals the original plaintiffs wrongfully revoked his 
authority : it is true thet it was the words “terminated his contract 
of employment”, which words are more applicable to a servant 
but, still, an egent is employed under a contract made with his 
principal. Aud it alleges that he has in consequence suffered 
damages. 

At the trial before Lort-Williams, J. the defendant could 
have claimed, or the plaintiffs insisted on his exercising, .the 
right to begin. But apparently neither party took this course 
and the plaintifis in fact began and called their evidence. The 
defendant gave his evidence in chief, and was cross-examined in 
part when it became evident that he had made extremely inadequate 
discovery of documents. At this stage of an already quite lengthy 
trial the defendant consented to judgment on the claim subject to his 
counter claim, which latter was on the 6th July, 1937, referred. 
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The real and only questions left on dispute were and are 
(a) whether the defendant to whom the advances sued on were 
admittedly made was the agent of the original plaintiffs or 
an independent contractor, end (b) if the former, to what 
relief the defendant is as against the original plaintiffs entitled, 

If the defenddnt was an agent he may have been a good agent 
or a bad agent, an honest agent or a dishonest agent—to this suit 
it matters not one iota. In one way it might have mattered a lot, 


namely in so far as it affected the credit of the defendant not as, 


a party but as a witness. In my opinion the evidence given by the 
defendant himself in the box is as his cross-examination was never 
finished, worthléss to him in so far as it deals with any matter 
really in controversy. In so far as it consists of admissions it 
is of value to the plaintiffs, but the value to the opposite party 
of an admission is not enhaaced in the least if it is proved that 
the party making the admission is of bad character: if anything, 
the opposite is the case. Consequently, I think I can regard 
his evidence on controversial matters as being, worth as much, 
and as little as if it were a statement made by him not on 
oath to a third party and as if Le had never himself given 
evidence at all. This being so I decline entirely to be drawn 
into a long discussion as to whether he did or did not cheat the 
original plaintiffs. The question has really nothing to do with me, 
but it is fair to the defendant to say that the evidence does not 
convince me that he did anything of the kind, and, till he stood 
up for what he thought to be his rights, the plaintiffs never 
suggested that he did. They are not seeking to discredit him by 
showing that he did something which (according to their case) he 
was perfectly entitled to do. A litigant is within his rights in 
taking alternative and inconsistent points, as in the cass» of the 
borrower of.an article belonging to the plaintiff who was alleged 
to have damaged that article and pleaded (1) thatit was irre- 
parably broken when he had it (2) that it was perfectly all right 
when he returned it. But, like those pleas, the plaintiff’ two 
contentions in this case appear to me to go very badly in double 
harness. 
^ - Before aai to the terms of reference and subsequent 
proceedings I had better here deal briefly with the evidence and 
the facts as they really were. ! 

It is a paradoxical feature of the case that each side has relied 
mainly on the evidence ‘adduced by the other, and with consider- 
able reason. If and in so far as the defendants’ case were true the 
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defendant himself probably knew more about the facts than any 
man now living but bis evidence was by his own advised abstention 
from completing it worthless to him in so far as it was disputed, and 
in the events which had happened it was for him to prove his case. | 
On the other hand the plaintiffs’ principal witness admitted almost 
every fact on which the defendant relied tefore me, though by no 
means all—in fact rather few of the facts which he admitted lay 
within his own personal knowledge. 

It is therefore here material to o' serve two things. One is that 
each side has adduced its evidence : consequently (as their Lord- 
ships of the Privy Council have pointed out) the question of onus 
of proof has lost all the great importance which at one stage it had, 
and would only resume its importance if on considering the evidence 
as whole—irrespective of which side adduced it—the Court were 
left in reasonable doubt on any material question. The second is 
that an admission by a witness put forward by one side as a witness 
of truth is not to be entirely disregarded as evidence against that 
side merely because, the matttr in question being outside his per- 
sonal knowledge, his statement (if to the opposite effect) would not 
be evidence in its favour. 

A well-known case before the English Court of Appeal well 
illustrates this. Cargo owners sued a limited liability company 
whose business consisted in the carriage of goods by sea for 
negligence whereby (they said) the defendant's ship, Jeden with 
the plaintiff's goods became ‘stranded, damaging the cargo. The 
plaintiffs proposed to ask the defendants a number of interroga- 
tories as to the state of the sea-visibility and the precautions, if 
any, taken by the master to avoid stranding. The defendants 
objected to answer them on the ground that they, the defendants, 
were not marinera and that no person authorised to swear on 
affidavit on their behalf was on board at the time. But the inter- 
rogatories being otherwise unobjectiongble the Court allowed them, 
holding that the knowledge of the defendants servants was their 
knowledge that the defendants must enquire from those of their 
servants who were on board and find out what the answers 
were. The Court would never have so held if those answers 
whatever they had been would have been useless to the plain- `` 
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It may fairly be assumed that a man who takes on the manage- 
ment of a large and ancient business must make himself reasona- 
bly acquainted with its past history: and if he readily admits that 
something happened in connection with its business before he cams 
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.on the scene that admission may be evidence of considerable im- 
portance against his employers. If he has not ascertained the truth 
of any matter about which he is questioned he can always and 
easily say "I don't know". 

Bearing those considerations in mind the following facts appear 
perfectly clear. 

At all material times prior to 1935 the plaintiffs were large 
consumers of bones. 

For many years prior to 1935 & contract of some sort has 
subsisted between the oringinal plaintiffs and the defendant. 

By its terms the defendant was to get the original plaintiffs some 
of the bones they wanted. 

That contract (whatever it was) the original plaintifs pur- 
ported to determine first without notice and then, on the defen 
dant's protest, on a month's notice, with a view to closing down 
their business. 

Sucha contract was terminable by either side as reasonable 
notice and the defendant never seriously disputed that a month’s 
notice was reasonable in point of time. Whether (if in substance 
the contract was one of agency) it would be terminated on that 
notice without any indemnity to the agent against existing commit- 
ments is another question. 

The defendant was certainly remunerated in part by salary 
and in part by commission; according to the plaintiffs case 
(though their principal witness seems to have had his doubt about 
it) he was also entitled to make any profit he liked and could at 
their expense. 

I can understand paying a man a periodical sum of money for 
the first refusal of his goods, and making that sum of money larger 
than it otherwise would be if you want him to keep his mouth shut 
about something thoroughly dirty in your own conduct—as was, 
unfortunately the case with the plaindffs But I can see neither 
rhyme nor reason in paying & mana percentage over his price 
ifhe is merely selling you goods and getting out of you the 
best price he can. On the other hand, paying an exclusive agent 
salary and commission is pérfectly intelligible and not at all 
uncommon. 

Tt was not contemplated that the defendant would personally 
perform his contract by running about TUM scratching for 
bones. 

Jt was contemplated that he would procure others ( hereinafter 
called "suppliers") personally or vigorously, to find bones. 
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Since it is the hope of reward that sweepers labour the suppliers 
could scarcely be expected to supply bones out of natural love and 
affection for the plaintiffs or for the defendant: the suppliers there- 
fore bad to be bound by contracts, and these contracts the defen- 
dant hud to effect. 

The defendant might have done so either in his own name or 
as agent for and in the name of the original plaintiffs. In fact he 
adopted the former course. 

Had he adopted the latter course and been duly authorised to 
do so he would have incurred no personal liability to the suppliers 
whatever thereafter happened. (Contract Act section 230). He 
therefore certainly would have discovered, from time to time, 
that suppliers before contracting through him with the original 
plaintiffa would have demanded to see his credentials. In practice 
he would have bad to have held a power of attorney or other 
similar document, and it is common ground that he held none. 

From the foregoing facts alone, apart from anything else, it 
follows as the day the night that both parties contemplated and it 
was an implied term of their contract that the defendant should in 
bis own name enter into contracts for the purchase of bones to be 
produced by the suppliers and thereby incur personal liability to 
those suppliers. 

Jt is immaterial whether, as in some if not all cases he 
undoubtedly did, he at or before the time of contracting disclosed 
the existence and name'of his principals (if such they were). If 
an agent expressly contracts in his own name he cannot escape 
liability on his contract though by section 333 of the Contract 
Act the other party might elect to hold bis principal liable also 
or in the alternative. The latter part of section 330 says that in 
certain cases a contract to the effect that the agent shall be 
personally liable shall be presumed. The case in which though 
disclosing the name and identity of his principal the agent contracts 
personally is not one of those cases ; but in that case there is no 
need to presume such a contract because there is such a contract 
and the case is ccvered by the first nine words of the section. 

That the defendant acted and I think was intended to 
act as a principal as against the suppliers is not in the least 
inconsistent with his being an agent as against the original plaintiffs 
(Contract Act section 230 second para clause (s) and illus- 
tration to section 233 of Calder v. Dobeli (1) from which case it 


(1) (1871) L. R 6 C. P, 486. 
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seems that even express instructions not to disclose the principal 
are not inconsistent with the relationship of principal and 
agent). 

Assuming that the defendant was the original plaintiffs’ agent, 
the fact that he contracted in his own name worked, in the events 
which have happened, no detriment to the original plaintiffs. If 
he had done so in their name they would have had to face multi- 
. tudinous suits by the suppliers to which they would have had no 
defence ag it is they have to face one counterclaim by the defen- 
dant and have a remedy over in case after satisfying a Judgment in 
the defendant's favour they are sued by anyoñe of the suppliers. 
That is the only difference it made. 

The promissory notes which I have already mentioned also 
refute the plaintiffs’ argument that a contract “by a party in his own 
name is inconsistent with his being really an agent for the promisee 
in the case of each of them was Graham Trading Company (India) 
Limited (the second plaintiffs) who, as I have said, acted as 
“managing agents” for the original plaintiffs. 

If the plaintiff’ argument on this point were well founded their 
claim against the defendant would have been entirely destroyed. 
On their face the notes are flatly inc nsistent with any loan by 
the Ganges Valley Bone Mills Limited to the defendant, and if there 
were no such loans that company had no rights which it could 
assign to anyone. + 

Actually, the notes came into existence largely beoause the 
original plaintiffs not only did not-contemplate but did not desire 
that the plaintiff should establish privity of contract between them 
and the suppliers. On the contrary, they wanted the bones of 
deceased creatures without being bothered by direct dealings with 
a large number of resurrection-men. Not knowing tho latter they 
did not know who of them could and who could not be trusted ; 
but they must have known that as the suppliers were not likely to 
be men of large capital the latter would require from time to time 
payments in advance on account of bones thereafter to be supplied. 
The defendant could hardly be expected always to -make these 
advances out of his own pocket, but if they put their hands in 
theirs they desired to be reasonably certain that the defendant 
would use the money they got therefrom for the single purpose of 
making advances in respect of future bones. These considerations 
moved them quite reasonably and properly ‘to pay money to the 
defendant-from time to time on the terms contained in these on 
demand notes. The outstanding balance of those moneys makes 
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up the plaintiffs claim, and of those terms are recited that the 
money referred to had been advanced for the specific and exclusive 
purpose of purchasing bo nee "for us" (the plaintiffs). 

The words "for us" are to my mind most important. They are 
words of the plaintiffs own choosing and are neither words of art 
nor, like the word "agent", equivocal. They are not synonym- 
ous with the words “to be offered to us” or with any words to that 
effect. They are consistent with agency and flatly inconsistent with. 
the relationship of customer and tradesmen, even if by special 
contract the customer is to have the first refusal of every article the 
tradesman has or shall have in stock. 

It is true that when the defendant made a written contract with 

suppliers he sometimes if not always misdescribed himself as a 
"Merchant", nt once it is established that he was contracting in 
order to get bones “for” the plaintiffs and that the latter knew that 
he would and desired that he should do so in his own name, it is 
utterly unimportant how in doing so, he described himself. The 
other facts in my opinion clearly establish that the original plaintiffs 
had that knowledge and desire, and anyhow this miSdeacription is 
more than counterbalanced by the admitted fact that at least as 
long ago as 1929 the original plaintiffs in writing to third parties 
were wont to allude tothe defendant as “our agent Babu Kally 
Nath Dutt”. 
* When the criginal plaintiffs terminated or purported to terminate 
their contract with the defendant the latter sought and obtained 
from the former a testimonial which alluded to him on warm terms 
as an old and faithful "servant". It is commom ground that he was 
notthen and had not for many years been their servant. But 
there is a lot more in common between the relationship of master 
and servant and that of principal and agent (especially when the 
agency is exclusive) than there is between that of principal and 
agent and that of customer and tradesman. Who, in his senses, 
would describe his grocer or tobacconist as his "faithful servant”, 
evon if the tradesman hada quarter of a century ago been his 
bearer ? 

Some years before this dispute arose the plaintiffs arrived at 
what with a cuzious delicacy Mr. Clements called “an uriderstand- 
ing" (as distinct from an “agreement”) with their competitors, 
fixing the maximum prices they should each pay for their raw 
materials. This has been called before me the ‘“gentlemen’s 
agreement", I suppose because the plaintiffs in fact broke it. The 
rates or maximum rates the defendant was to agree to pay were 
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fixed from time to time by the plaintiffs and were in excess of the 
rates specified in the so called gentleman's agreement. The plaintiffs 
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themselves werd at some pains to conceal this fact from any who Ganges Valley Bone 


might inspect or have access to their books, for one can hardly 
believe their story to the effect that one of their senior officers 
himself had personally kept and wrote up a book which showed 
the true rates they were paying merely for the purpose of giving a 
rest to their overworked clerks ; and this lends etrong probability 
to the defendant’s story that he was asked to conceal, and co get 
the suppliers to conceal, the rates that were really being paid, 
for otherwise the plaintiffs’ own concealment of their disreputable 
conduct would have been a vain thing. Be that, however, as it may, 
it seems quite clear that the defendant was the recipient of their 
confidential information that the plaintiffs (whose principal repre- 
sentatives, by the way, were known as “The Sahibs”) were habi- 
tually breaking their pledged word. It is often necessary to confide 
such unsavoury secrets to one’s agent: but it would be very 
odd to entrust an independent contractor with information of 
the sort. 

Save when otherwise stated the foregoing facts are all, when 
disputed on the pleadings, either appear from a document which is 
not disputed or are admitted in evidence by the plaintiffs’ witness 
Mr. Clements (who seems to have had a deeply ingrained habit of 
telling the truth) or are an inference from facts of one or other of 
the above categories which in the light of the other evidence in 
the case seems to me unavoidable. I may here add, by way of 
explanation of some of the correspondence and figures that in 
addition of the main contract between the original plaintiffs and 
the defendant there was a subsidiary contract of short duration 
under which the defendant was to act as the actual custodian of 
bones at or of the plaintiff? mills which was not then in use asa 
mil, but only asa store. Nothing now turns on the subsidiary 
contract. 

The agreed correspondence had by itself and without regard 
to surrounding circumstances is, however, decidedly helpful to the 
plaintiffs, It is certainly in their favour that at no stage did the 
defendant stick out for more than a month’s notice as being reason- 
able notice for the determination of his main contract whatever it 
was. But the plaintiffs seem to get an even greater advantage from 
the correspondence. They say, quite correctly, that till his written 
statement (even if then) the defendant never in terms said :—“I am 
your agent and’ you are my principals: as your agent I have at 
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your request and for your benefit, incurred certain personal liabi- 
lities in respect of goods which I have purchased for you. Ifyou 
now revoke my mandate you must save me harmless against those 
liabilities”. But in considering what inference to draw from this 
at least four matters have to be borne in mind : first, the defendant 
though he bad a good knowledge of English was not writing in his 
own mother-tongue : secondly, he was not a man of law-or at least 
not more a man oi law then the average citizen of Bengal—and 


‘doubtless would have expressed himself much better and more 


forcibly if he had been. Thirdly I doubt if he at once realised 
the full iniquity of what the plaintiffs wanted to do. They wished, 
having got the defendant to sign their promissory notes, to sue 
him as a borrower on the expressed conaiderstion for those notes— 
though naturally, tbey were not keen to rely on the notes them- 
selves, which disclosed that the defendant was nota borrower at 
all but a person (whether an agent or not) who took their money 
on the terms that he was to expend it on the purchase of goods 
(to use their own expression) "for" them—not “to be offered to” 
them but "for" them. They wished to treat him as a borrower. of 
money repayable on demand without regard to the fact that he 
was bound to expend that money on the purchase of goods “for” 
them, and had in fact done so: and to leave him and having 
repaid the money (he received) to stand any loss that might arise 
ona resale of the goods, which they no longer wanted because 
they were closing their business: which fact, because it reduced 
competition for the goods, made a loss on their resale of those 
goods inevitable. ; 

Partly because I am not a judge of morals and partly because 
Iam not sure of my ability to do 30 adequately I do not attempt 
to express my own opinion of this conduct ‘of “the Sahibs”. But 
I hope I am not bsing too flattering to the geuerality of my own 
countrymen if I say that this is hardly the way in which an educated 
native of Bengel would expect to be treated by natives of the 
United Kingdom. 

The last factor to be considered is the s&pperent strength of 
the forces marshalling on each side during the period of this 
correspondence. I have often thought that even in England 
undue importance can be attached to an appearance of pusillanimity 
in his letters before action evinced by (say) a railway ticket- 
collector who has the misfortune to quarrel with his employers. 
No one blames a mouse for not standing its ground as against a 
cat. Here the presumable disparity of forces is often even 
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greater, In this case the defendant is one of a race whose coun- 
try off and on for centuries has lain under the power of successive 


conquerors. Heredity is often stronger than environment and, Gan 


undoubtedly, many otherwise intelligent members of such a race 
cannot realise that the latest conqueror up to date has at least 
given to this country the benefit of a law before which all men are 
equal. 

All these factors have in my opinion to be borne in mind in 
considering such correspondence as the present. Moreover though 
the defendant would have been much wiser if he had said boldly 
and plainly what his contention was, it is fair to observe that he 
was hinting at the contention from a very early stage, and at the 
outset of the correspondence wanted to get the testimonial already 
mentioned out of the plaintiffs: to which end an immediately 
truculent attitude would not have conduced. 

From the very nature of the contract between the original 
plaintiffs and the defendant and the magnitude of tbe plaintiffs’ 
requirements it is evident that the contracts the defendant was 
required to effect would mainly be contracts for the sale of future 
goods. Bones, except in times of war and epidemic, do not cease 
to be required by their original owners at any particular season 
ofthe year, and even at such places as hospitals or slaughter 
houses there is presumably no vast stock of them available for 
cash against delivery over the counter. The original plaintiffs 
must have known that people—either the suppliers or their sub- 
contractors—would have to search India for vacant and avilable 
bones and that to ensure a supply it would be necessary to 
guarantee a demand by contracting to purchase the future fruits 
of these peoples’ labour. That in fact is what happened, and 
the plaintiffs if they had thought about the matter must have 
realized that if the original plaintiffs terminated the defendant's 
contract on a month's notice something had got to be done about 
contracts outstanding at the end of the month, unless indeed (as 
they contend) he was & mere vendor of bones bound by special 
contract to offer his wares to the original plaintiffs before anyone 
else, the responsibility for this was that of the original plaintiffs, 
"for" (to use their own word) whom the bones had been purchased. 
They did not take the bones or pay forthem after the expiry of 
thi$ one month's notice, What, I wonder, did they think was 
going to happen about them? They ran into quantities so large 
that it would be absurd to suppose the defendant would thank- 
fully make. soup of them for his own household or give them 
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away to his own or other dogs. In fact he sold them to one of 
the original plaintiffs’ former competitors at the best price he 
could get from them. An attempt was made to show before me 
that the plaintiffs were in general quite unaware that he was doing 
as—but it was largely ludicrous, because for years vast numbers 
of bones had been delivered by rail, the railway receipts being 


` always made out to the original plaintiffs or order. Such was 


the case with those of these bones which came by rail, No one 
could have dealt with those bones without at least the purported 
signature of the original plaintiffs and it is not suggested that 
the defendant forged that signature. I think it quite plain that 
the letters of the plaintiffs before me disclaiming interest in 
particular consignments of bones, which might suggest that they 
were interested in the other consignments and unaware of what was 
happening to them, came into existence merely because the ulti- 
mate purchasers wished to have some evidence in writing that their 
former competitors (the orignal plaintiffs) were not interested in 
those bones. Actually I am confident that the original plaintiffs 
knew perfectly well (or would have done it, contrary to modern 
practics, they had thought) that the defendant was disposing of the 
outstanding bones. 

Naturally, as the original plaintiffs, one of the largest con- 
sumers in 2 limited market, were out of the running, the price 
of bones fell, and as a result of the original plaintiffs decision the 
defendant sustained actual or potential loss on the incomplete 
transactions which is the basis of his commission. 

I return now to the hearing before Lort-Williams, J. His 
Lordship by his order of the 6th July, 1937, directed a reference. 
The Referee was to take into account the evidence already given 
before bis Lordship ; to proceed on the basis of the pleadings in 
the suit; to treat the evidence already g.ven as given in the 
reference ; and to enquire as to f 

(1) The quantum of damages (including loss of commission) if 
any suffered by the defendant : 

(a) The liability if any of the plaintiffs to pay the same or any 


portion thereof : 


(3) The amount of unpaid commission if.any due to the B 


defendant. 
"Lort-Williams, J.’s order is not on its face a consent order but in 


-fact it must have been one and it was never appealed against. This 


order of the 7th July 1937 was made witha view to saving time 
and expense yet it was not allotted to the Official Referee till sth 
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May 1938 or transferred to the learned Assistant Referee till 5th 
July 1940 and it actually reached him for the first time on the 8th 
May 194r. 

One reason for this was the parties’ dicet of Lort-Williams, 
J.’s order which clearly provided against a complete re-opening of 
the pleadings and starting the suit de sevo. The defendant took 
no notice of that at all and on the arst June 1938 (nearly a year 
after the order of reference) filed a lengthy statement of facts, the 
main difference between his case as therein pleaded and as pleaded 
in the written statement consisted in more explicit allegations of 
agency and averments of three express oral agreoments to indemnify 
him entered into after the dispute arose. 

The utter inutility of the document is demonstrated by para- 
graph 22 thereof, whereof the defendant craved “ leave to add, 
to alter the State of Facts as and when he may be advised" in other 
words to amend it at any time without leave. 

Apparently a direction that money should be wasted in this way 
was obtained from the Official Referee on the 3oth March 1938, 
But the Official Referee bad no power to revise Lort-Williams, J.’s 
order and it does not appear that either party made any protest 
against his doing so—probably his attention was never called to the 
clear, simple, and, if I may say say so, sensible directions the 
learned Judge had already given. 

Instead of applying to strike out the Sani of Facts the 
plaintiffs filed a lengthy Counter Statement of Facts and took out 
a commission to examine again in Bombay (to which port he had 
meantime migrated) their principal witness, he being the individual 
alleged to have made the oral agreements. The defendant scored 
over this because he obtained more, and valuable admissions, from 
him. But the onus of proving the oral agreements or any one of 
them was on the defendant. He made no attempt to discharge it 
before the learned Assistant Referee and by his counsel before me, 
abandoned these- allegations. As there was no evidence in support 
of them and the defendant, the only person on his side who could 
have given that evidence, did not return to the witness box, -he 
could hardly hava done otherwise. In any event they were quite 

' unnecessary to his case. While I must and do assume that there is 
no truth in them at all there is behind them this substratum of fact, 
namely, that the interviews at which they are alleged to have been 
made did take placa and no doubt at those interviews comfortable 
words were spoken to the deferidant on behalf of the plaintiffs who, 
in familiar phrase "wanted no trouble”. 
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On the new pleadings issues were raised and settled (whatever 


_that means) rot by Mr. Ahmed, but by the Official Referee. This 


was & completely unnecessary proceeding as the learned Judge had 
already told the Referee the questions into which he was to 


' enquire, D 


During a long and, I have no doubt, extremely tedious hearing 
before the learned Assistant Referee much evidence was taken, and 
the patience of the learned Assistant Referee must have been sorely 
tried by the sort of questions which were from time to time put to 
the witnesses. The best example (perhaps) is the following, put in 
cross-examination to a young man called Kartik Chandra Sil the 
defendant's grandson and assistant, 

“Q. Was there any privity of contract between the dealers of 
Babu Kally Nath Dutt and the Company? (meaning the original 
plaintiffs) ". 

It would have been as sensible to ask a sweeper whether he 
agreed with Einstein's theory of relativity. I am often told that 
in this country the Civil Procedure Code is on every infant's tongue 
but even if this be it does not follow that all or any layman in 
Bengal are so familiar with the intricacies of the law of contract 
that they could understand this question, and it would be an ill day 
for the legal profession if they were. That the particular witness did 
not understand it is self-evident from his answer to this remarkable 
conundrum which was 

"A, No. These contracts were on behalf of the Company.” 

This was clearly a contradiction in terms. A less patient tribu- 
nal might have made a fairly emphatic protest against such waste 
of time as this, but if the learned Assistant Referee was at fault in 
not doing so I can only say that judicial patience is, at its very 
worst, a good fault. Yet one finds as part of one of the 28 specified 
exceptions to his report (and, I may say, the plaintiffs seek to leave 
open to themselves an indefinite number of unspecified grounds 
for objecting to it) the following words, namely :— 

“6, That the learned Assistant Referee entirely failed to take 
cognisance of the evidence”. 

On the 24:h April 1942 the learned Assistant Referee filed his 
report. I do not propose to read it, but it is report obviously ` 
prepared with great care and not the least of its virtues is that it is 
succinct. Of this virtue, amongst many other matters specified and 
unspecified in their present petition, the plaintiffs complain. I do 
not think they would have done so if the report had been in their 
favour which it was not. The complaint of mere brevity against an 
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expression of opinion by a tribunal agreed on or at all events not 
Objected to is very remarkable: the shortest Judicial decision con- 
sists either in the words “Out” or the words "Not out” and though 
I have heard its merits discussed I have never heard a complaint 
that its reasons were not fully stated. This complaint seems to 
proceed on the assumption that any matter which a judicial tribunal 
does not expressly mention in its judgment it must be deemed to 
_have deliberately ignored or negligentl* overlooked. No proposi- 
tion could be more unfounded. 
The learned Assistant Referee reached the following con- 
clusions 
Y. That the relationship between the original plaintiffs and the 
defendant was that of principal and agent. 
4. That the defendant was entitled to 
(à) Rs. (753-1 1-9 on account of commission 
(b) Rs. 4273-0-0 by way of indemnity. 
Rs. 423-4-0, as I have already said has to be added to these 
sums. : 

On the facts and evidence I have already set out it seems to me 
abundantly clear that in the first conclusion he was right. 

Objection No. 8 says in general terms that he was wrong. 
Objection No. r says that he misconceived the effect and nature of 
Mr. Clement's (the plaintiffs! principal witness’ ) evidence. 

Objections Nos. 2, 3 and 4 amplify this, the plaintiff's contention 
being that the words “buying agent" mean “vendor” or “stockist” 
(the responsibility for the introduction of the latter word into 
the case is in part at least that of the pleader of the written 
statement). . 

We all know that in commerce tae word “agent” does not 
always mean "agent", but I cannot understand why it is tobe 
assumed that even. if given a quslifying epithet it necessarily or 
probably means “principal”. The abuses to which the English 
language is subject in commerce are indeed many and distressing. 
“Live Herring”, for example, means among fishmongers a dead, 
but uncured herring, in other words a “fresh” herring, often 
(unhappily) none too fresh ; but even among fishmongers it doea not 
mean a turbot, and I should have thought that in any contract the 
words “man-eating tiger" connoted a tiger of some sort rather than 
that a species of sheep. The facts indicating that in this case the 
words “buying agent" were in fact used to mean (as one would 
expect) an agent who buys I haye already set out. The learned 
Assistant Referee drew attention to some of .them and, rightly 
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observed that it was not necessary to multiply instances. I have 
done so, to some extent, because of the oft-repeated allegations 
that he misunderstood or did not consider the evidence. 

Apart from that evidence, my attention has been drawn to 
several cases in which the Courts have recognised that the word 
"agent" does not necessarily mean “agent” the most interesting is 
Exparte White (1) which shows that this misuse of the word is 
much older than I should have supposed especially as the most 
notorious offenders to day are the motor trade, the wireless trade. 
But as I have tried to point out, it does not follow that the word 
"agent" with whatever epithet adorned, necessarily or even prob- 
ably means “independent contractor", Moreover in no aingle 
reported case and in no single instance which either learned Court 
or I could think of from our knowledge of the world, has the 
world “agent” been misused to describe a man who supplies a 
manufacturer with his materials. As far as I know, the misuse 
invariably occurs in relation to man who distributes a manufacturer's 
products to the public. A contract in which the latter is described 
88 an "agent" (and permitted so to style himself) embodying certain 
features not unusual is & true agency contract, has certain solid 
advantages both to producer and distributor. The former, for 
example, is enabled to control the retail price to some extent: the 
latter gets some freedom from competition; and in so far as the 
unthinking public are led to believe that they are dealing with the 
producer himself through his representative—that they are not 
paying middleman's profits ;—and that they will, ifthe article they 
buy proves defective, have a direct right of action against the 
producer, both score. Actually the last mentioned right of action 
is generally and very wisely excluded by a printed form handed to 
the purchaser, but in these days when so many people can read 
hardly anybody ever does do so. But none of the above advantages 
accrue from misapplying the word “agent” to an independent con 
tractor who gets the producer his raw materials: On the contrary 
the effect of so doing might well be to enable the so called “agent” 
to give a good title, by sale, to a competitor of material the pros 
ducer himself, most urgently requires, and at the same time to 


leave: the latter, open to the possibility of a unit founded on 


estoppel by the seller of the material. Some such risks are inevit- 
able unless the manufacturer personally purchases the materials he 
wants. But they do not seem to me decreased by his purchasing 
from a middleman and falsely calling him an “agent” rather than 


(1) (1870771) 6 Ch, App. Cas. 397, 
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employing a person who really is an agent and, as such, entitled 
to no secret profit, and generally speaking incapable of getting a 
good title to the goods he buys for his principal. It seems to me 
that for the purpose of getting his own supplies the manufacturer 
who does not wish personally to buy his raw materials has every- 
thing to gain and nothing to lose by adopting the latter of these 
two courses especially when he makes with his agent a special con- 
tract to the effect that he, the agent, should contract in his own 
name and be personally responsible for any unjustified credit he 
may give. ` 

Exception ro is apparently intended to mean that as a matter of 
law “buying agent" means "vendor". But for this startling propo- 
sition there seems as I have said to be no authority whatsoever. 

Exception 9 says that the learned Assistant Registrar failed to 
notice that the defendant’s case of agency had been “subsequently 
developed". As it does not say to what event the development was 
subsequent it is meaningless, but if it refers to the correspondence 
and gradual improvement in the manner in which the defendant 
has pleaded his case it is a legitimate comment affecting the weight 
of the evidence, but no more. I have already expressed my views 
on it. ` : 
Exception 7 alleges that the Assistant Registrar has wrongly 
construed the documentary evidence. On those documents which 
the plaintiffs or one of them created the defendant was again and 
again (a) described as; “our agent” and (b) entiusted with money 
to buy bones "for us". I see no misconstruction of these documents 
in assuming that they mean what they say, even ifin other docu- 
ments the defendant chose to call himself a "merchant", Again 
the facts set out in exception 5 merely prove, if they prove anything, 
the admitted fact that the defendant contracted with third parties 
in his own name and bore some losses himself. The former even 
if expressly enjoyed does not disprove agency [Calder v. Dodell 
supra (1) and the latter if by the express or implisd terms of 
his mandate the defendant was bound to bear those losses is 
irrelevent. 7 

If the facts stated in exception 6 are true they prove only that 
the defendant was not an honest agent. This as I have indicated is 
at the moment quite irrelevent even if it happens to be true. 

Exception 1o is actually, I think, well founded but it does not 
affect the result. It is true that in his written statement the defen- 


(1) (1871) L. R. 6 C, P, 481. i 
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dant complained of the wrongful termination of his agency but he 
did not say in what way it was wrongful. I do not propose to pay 
attention to his own subsequent and wrongful pleading. Prior to 
his written statement he never complained that the notice (of one 
month) on which the original plaintiffs determined his mandate was 
too short, 

It would be unreasonable to hold on the one band that the. 
contract between the original plaintiffs and the defendant was 
intended to last for their joint lives or on the other that it was 
terminable at will. i 

If so it must have been terminable on reasonable notice. What 
notice was reasonable is a question of fact. At first blush one 
month's notice strikes me as being too short, but it did not so strike 
the defendant, and his active acquiescence in that period of notice 
as shown on the correspondence is the only evidence onthe ques- 
tion which I have, therefore the conclusion that the plaintiffs should 
haye given longer notice (if that is what the learned Assistant Regis- 
trar intended to express) appears to me unfounded. The original 
plaintiffs’ real breaches (if any) of this contract consisted, I think, 
not in revoking the plaintiffs mandate on too short a notice but in 
refusing to indemnify him against obligations already incurred by 
him in pursuance of that mandate and/or in refusing to pay him 
commission already earned. It makes no material difference in 
which, if either, respect they broke their contract. For they either 
did or did not break it ; if they did I still have to consider in what 
liability they are involved by that breach while if they did not, the 
defendant is entitled to nothing. 

Exception 14 also has some substance but no materiality. It is 
true that on the admitted and proved facts the original plaintiffs in 
one sense, owed the defendant no duty to accept and pay for the 
bones he bought. I mean that the defendant could not'under any 
section of the Specific Relief Act have compelled them to do so. 
But whether if they did not accept-and pay forthe bones which 
had bought “for” them they were not bound (a) to hold him harm- 
less and (b) to pay his commission, on the like amount as damages 
for preventing him earning it, is quite another question nnd that, 
question is raised in varying language. 

Exceptions 11, 12, 13 and 15. Of these Exception 12 complains 
that the Assistant Registrar has not discussed the cases cited 
to him on behalf of the plaintiffs; Butif, he reached a correct 
conclusion this appears quite immaterial. 

The question of indemnity or "differences" could not arise if the 
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defendant had purchased the goods in question in the name of the 
original plaintiffs (Contract Act, Sec. 230). In fact he admittedly did 
not do so, and I think was authorised not to dogo. Even assum- 
ing that Iam wrong about the latter his not doing so involved, as I 
have already pointed out no detriment to the plaintiffs, . 

The relevant law is stated in almost atartling clarity in 
rection 322 of the Contract Act which says “The employer of an 
agent is bound to indemnify him against the consequences of all 
lawful acts done by such agent in exercise of the authority con- 
ferred upon him." i 

It could not be argued that even if the defendant was not 
authorised to contract in his own name it was unlawful for him to do 
80, and there is not evidence or serious suggestion that he was for- 
bidden to do so. Does he then come within this section ? 

Naturally the question depends on the terms, express or implied, 
of the authority conferred upon him. Let me, in considering it, 
take two simple, ordinary cases. I employ an agent to find mea 
house in which I shall be prepared to live, never agreeing that he 
shall be my only means of finding what I want or that I will take & 
house which I do not really like. In the hope of earning his com- 
mission he advertises my requirements in the press. Independently 
of his efforts Ihear of the very house I want, take it and revoke 
his mandate. Obviously he has no right to claim from mean 
indemnity from the claims of the newspapers concerned ; I only 
authorised him to find me a house I liked, and the means he 
adopted to that end is his affair. He was not authorised to adver- 
tise at my expense and his expenses in doing so without result are 
& business loss which he has suffered, justas, in the present case, 
the defendant made certain advances to suppliers out of his own 
pocket which he did not in all cases recover, he cannot charge 
those to the plaintiffs, But suppose I instruct the agent to purchase 
for me (without disclosing my name) a house which he thinks will 
suit me. What isto happen if forsome reason (however good) I 
revoke his mandate after he has in his own name entered into a 
binding contract to buy much a house for me; the answer in easy. 
I conferred on him an authority and he has lawfully acted in its 

' exercise : It is too plain for argument that the section confers on 
him a right to indemnity. It can maks now no material difference 
if he contracts in his own name without being either told or for- 
bidden to do so. Ifhe had contracted in the principal’s name the 


loss falls on the principal directly: Ifin his own name itso falls | 


indirectly : The loss is the same either way. - 
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No such consideration of personal taste as apply to a house 
apply to bones to be manufactured into bone manure. There is 
no evidence about it, but I understand from the defendant's 
learned counsel that the bones of elephants and men would not suit - 
the plaintifis: Subject to those possible exceptions the bones of 
other mammels were all, literally, “grist to the mill". The authority 
conferred in the defendant seems to have been simply an.authority 
to make contracts for the supply of bones—possibly not elephantine 
or human bones ; but bones unlimited in quantity—I think he was 
authorised, and he was certainly not forbidden, to make those 
contracts in his own name. Consequently he became entitled to an 
indemnity against any personal liability in respect of any contract 
for the purchase of bones the moment he his name or the plaintiffs, 
entered into such a contract. Ifin fact human and elephantine 
bonee were outside his mandate it matters nought, for it is not 
suggested that he bought any human or elephantine bones. 

I do not think his right of action in respect of this indemnity 
is postponed to his satisfaction of the liabilities against which he 
claims indemnity. He is clearly under those liabilities. If the 
suppliers should after all not enforce their claim against him they 
would not be cheating the plaintiffs but would be making the 
defendant a present. If they should under section 233 of the 
Contract Act seek to enforce them against the original plaintiffs 
must at least the latter have a remedy over against 
the defendant if they have satisfled any judgment he may now 
obtain. 

"But the defendant was bound to try to reduce the damage he 
has suffered to £s low a figure as he reasonably would-as every 
one who complains of a breach of contract is. The learned 
Assistant Registrar (who was almost accused before me of bias in 
his favour) has, rightly, found that he did not do so, in that he 
disposed of the bones to one person without seeking the compe- 
tition of other interested persons. The learned Assistant Registrar 
made a most ample allowance for thet, and the defendant accepts 
his report. - 

Objection r5 which complains of his finding as regards 
differences between contract and sale price (totaling subject to ` 
that allowance, Re. 4273) is in my judgment quite unfounded, 
It makes no difference whether this is calied “damages” or 
“indemnity”. 

Exceptions 16-78 inclusive deal with the claim to commission, 
This consists la-gely of mutually repugnant statutory and appear 
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to be founded on a misapprehension on the part of the plaintiffs Cri. 
as to the effect of an admission as to a particular item made by 1942. 


the defendant's counsel (which has been duly allowed for) and of^ Ganges Valley Bone 

what the learned Assistant Registar in consequence did. Neither Mills Co, Ltd. 

the defendant's counsel nor the Assiatant Referee is in my opinion Kally Nath Dutt, 

in the least to blame for that misapprehension. Blagden, y. 
Exception 19 complains that the Assistant Referee does not — 

indicate “the basis" of his ‘finding regarding commission"—what- 

ever that means. But I think he hes done so. He has expressly 

found what were “undisputed terms of the defendant's agency”, 

true even the use of the word “undisputed” is itself disputed. 

But substainally the terms the learned Assistant Referee sets out 

were the undisputed terms of the plaintiffs’ employment and the 

only disputed question about them affecting Liability was whether 

by those terms the defendant was or was not an agent, Given 

that he was, a conclusion at which the Assistant Referee had 

already, in my view rightly, arrived, it follows that his description 

of those terms was quite accurate. 
Exception 20 raises in a rather obscure form a substantial 

question as regards the counterclaim to commission. As I have 

said it was not, apparently, disputed that the notice to terminate 

the defendant's mandate was reasonable. It seems to me that the 

plaintiff’ strongest defence to the claim to commission lies in the 

contention raised that no commission become dwe till the bones 

were actually delivered: that it was earned by producing bones, : 

_not merely by contracting for them. But that, I think, is a wrong 

way to look at the matter. Certainly no commission was payadls 

till that delivery, but it was earned and due (as distinct from pay- 

able) when a binding contract for the delivery of future bones was 

made—conditionally, of course, on those bones being duly deli- 

vered or tendered. Whether or not at the date of delivery or 

tender the defendant was still the plaintiffs’ agent, he was entitled, 

if and when his work bore its unsavoury fruit, to be paid for his 

work. The matter admits of an easy test: suppose his employ- 

ment had terminated not by notice but by his death while the 

plaintiffs were still carrying on their business. It would be 

monstrous to hold that the plaintiffs could take the benefit of the 

-dead man’s services without paying forthem. That by the time 

of delivery the defendants for their own reasons no longer wanted 

the bones and had purported to close their business can make 

no difference. I say: “purported” because: a person cannot be 

heard to say-that he is no longer in business unless and until his 
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business debts are paid. Apart (rom that doctrine, if a box of 
cigars is sold and delivered to me on credit I cannot, at the expiry 
ofthe period of credit, insist on returning the cigars and refuse 
to pay for them merely because before I opened the box my doctor 
has advised me to give up smoking. Consequently, though I prefer 
to base my decision on the ground not that the plaintiff mandate 
was wrongfully terminated but that, though it was lawfully termi- 
nated, the commission now in question had by them already been 
earned, I agree in the result at which the learned Assistant 
Referee has arrived. 

Exception 21 complains that the Assistant Referee has not 
specifically dealt with and answered the issues before him. He 
has in my view answered them though, it is true, he has not done 
so specifically as though they were interrogatories. I see no reason 
to reject or vary bis report for that reason, especially as the issues 
were settled on pleadings wherein ought not to have been delivered 
at all. 

Exceptions a2, 23 and 24 are all concerned with one Surendra _ 
Nath Bala supplier with whom the defendant contracted in his 
own name. Nos. 22 and 23 are fine examples of illogicality. The 
first two of them asserts in effect that if the defendant was an 
agent and Surendra Nath Bal was a principlal the latter must have 
been the defendant's principal, consequently the defendants claim * 
if any lies against Surendra Nath “Bal and not against the plain- 


- tiffs. I do not propose to waste time in- exposing a fallacy so 


obvious. 

Exception a4 raises in a new form and with special reference to 
Surendra Nath Bal the argument as to indemnity with which I 
have already dealt. In contradiction to exceptions 23 and a4 
it presupposes that Surendra Nath Bal was not the defendant's 
principal. 

Here I may say with reference to exceptions d4 and a7 that 
the Learned Assistant Referee believed the evidence of Surendra 
Nath Bal. Ido not feel bound by that conclusion. I am not 
sitting on appeal from the learned Assistant Referee, and have 
a completely free hand as regards questions of fact—freer even 
than that of an appellate court. But I still must bear in mind that 
the Assistant Referee saw and heard the witness and I have not 
done so. I see no adequate reason to disagree with the learned 
Assistant Referee’s conclusion, If Surendra Nath Bal is speaking 
the truth the defendant is liable to Surendra Nath Bal. 

Exception a5 says in effect that the onus lay on the defendant 


Vor. 80,] HIGH COURT gar 


defendant, and, if the plaintiff had insisted on the defendant's 1942. 
beginning 2nd had themselves adduced no evidence there would Ganges Valley Bone 
be great force in this exception. If they had taken this course Mills Co. Ltd. 
they might have been completely successful. But this couse Kally Naib Dott, 
involved certain obvious risks which (under advice) they did not Blagden, s 
choose to run and they cannot now complain if as a result the — 
defendant has proved his case largely from their own witnesses and 
their own documents. 
By exception 26 the plaintiffs complain that the learned Assis 
tant Referee did what Lort-Williame J. told him to do, and treated 
the evidence given at the trial by the defendant as given on the hear- 
ing of the evidence, I think the defendant might have had some 
grievance if the leatned Assistant Referee had been as disobedient 
to the learned Judges order as were the parties themselves and 
the Official Referee, I think it is a pure matter of opinion—that 
in the circumstances the learned Assistant Referee attached undue 
weight to the defendant’s evidence; I, personally, attach no 
weight to itexceptinso far as it deals with matters not really 
` in dispute—for example, I have considered it as providing the 
necessary date to make intelligible end undisputed documents and 
so on. But as material for deciding questions really disputed it 
is in my view worthless. Still I think the learned Assistant Referee 
was perfectly right to obey his orders and could not perfectly 
have, as the plaintiffs suggested, "deleted" evidence which he had 
been ordered to consider. Even if he wrongly obeyed his orders 
that does not, as the plaintiffs contended, “vitiate” his report: 
there was abundant other evidence to justify his cenclusions and in 
my opinion they were, save as otherwise already stated, correct (see 
Evidence Act, section 167). 
The twenty-eight and last exception is an example of a practice 
charmingly described in a Burmese expression familiar to the 
Criminal Appellate Bench at Rangoon and usually translated as 
“abusing generally". It calls for no express refutation. 
Various other questions have been discussed before me butI 
do not think I should either allow the plaintiffs to go outside the 
ground covered by their exceptions or take up public time in 
discussing a great deal of detail as to figures. One legitimate 
object of a reference isto prevent a long investigation of detail - 
taking place in open Court—not because learnéd Judges have any 
right to immunity from boredown, but because litigants should 
not be prevented from bringing before a Judge important questions 


and he has not discharged it. It is true that-the onus lay on the piden 
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(which he personally should and must decide) by reason of his 
being occupied by an enquiry which can be conducted elsewhere 
just as well, or better, by a subordinate officer. I do not propose 
to frustrate that any further than circumstances and ingenuity have 
already frustrated it. 

Suffice it to say that I see no error of principle or of detail in 
the result at which the learned Assistant Referee arrived and in 
accordance with his report together with the further amount due 
to the defendant which I have mentioned there will be judgment 
for the defendant on his counterclaim for Rs. 6449-15-9 with simple 
interest thereon at 6% per annum from the 6th July, 1937, (the 
date of the reference and of the judgment in tho plaintiffs’ favour 


.on their claim) till realization. 


As to costs, the plaintiffs should have the general costs of the 
suit down to and including those of the hearing terminating on 
the 6th July, 1937, and of the perfecting of the order then made. 
T allow no costs to either side in réspect of the drawing up and 
filing of the Statement of Facts or Counter Statement of Facts or 
of the commission to Bombay. Subect to the foregoing I award 
to the defendant the costs of the proceeding subsequent to the 
6th July, 1937, including those of the proceedings before me as 
of a hearing. The amounts payable by the plaintifis to the defen- 
dant and vice versa under Lort-Williams J’s and my order are to be 
set off each against the other and execution is to issue only for the 
balance. 

Certified for two Counsel. 

No execution till taxation. 

The money deposited to stay inthe hands of the attorney who 
has got it, meanwhile. 

The matter to be treated as on the list for further directions. 

Liberty to apply in case there is any difficulty in working out the 
order. 

The report is confirmed. 


A. T, M. Report of Assistant 
Refres confirmed, 
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CIVIL REVISION. 


Before Mr. Justice A. S. M. Ahram and Mr. Justice 
P. Chakrevarti. 


DURGA DAS KUTHI 
g. 
RAM DAYAL SAMADDAR AND OTHZB£,* 


Dejosit—Bengal Tenancy Act (VILI of 1885), section 170—Order for sals, 
when comes te an end—Several under-Lenwre-holders making valid and 
timeous deposits —Preference — Equitabla principle. 

The order for sale referred to in sib-section (2) of section 170 of the 
Bengal Tenancy Agt, by which is meant the initial order for execution of the 
deoree by sale made under Order 21 rule 17 of the Code of Civil Procedure, 
is not extinguished automatically as soon as a deposit, purporting to be of 
the decrotal dues and costs is made, bat subsists till a deposit is finally 
acoepted by the Court, and consequently, so long as it snbaists, all person 
competent to deposit the dues and costs, may, under the tems of the section, 
make independent deposits. 

Kamal Krishna Mandel v. Hemendra Kriskna Singha (1) distingulshed, 

When several persons, each oompetent to makeaa deposit under the seid 
section make sufficient and timeous deposits but at different times, the oné 
making the first deposit must on equitable grounds be given preference and 
his deposit mast te accepted. But when the person first applying to makea 


deposit is prevented by an act of the Cocrt from making his deposit first, his 


deposit when made, must be deemed to be the first deposit. 

Application for Revision by tbe Petitioner. 

The material facts appear from the judgment. 

Massrs. Gopendra Nath Das and Anilendra Lal Kar for the 
Petitioner. 

Messrs. Apurba Charan Mubherji and Satyeadra Nath Mittra 
(tor Deputy Registrar) for the Opposite Party. 

x C A. Y. 

The following judgments were delivered : - : 

Chakravartti, J. :—This Rule is directed against fwo succes- 
sive orders passed on the same day by the learned Third Subordi- 
nate Judge of Alipore in a certain rent executiqn case. "By ‘the 


first he held that a deposit made by opposite party No. 14° was ' 


a belated deposit but one made in time as much as an earlier 


deposit made by the petitioner'and that both had to be considered 
on their merits. By the second “he "held that the petitioner had 


*Civil Revision Case No. 1535 of 1944 against the orders of the, Third 
Subordinate Jodge of Alipore, dated the and August, 1944. P 


(1) (1939) 71 C. L. J. 413 ; 44 C. W. N. 129. 
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no /osus standi to make deposit in the execution case concerned 
and the deposit made by opposite party No. 14 who had such 
locus standi must be accepted. The petitioner complains that 
both these orders were illegal and without jurisdiction. 

Fhe facts of the case are as follows, Opposite parties Nos. 1 
to 12 hold a permanent tenure under opposite party No. 13 in 
respect of which the latter obtained, on the s4th of June, 1943, 
a rent decree for Rs 4829 and 11 annas. On the 18th January, 
1943, opposite parties Nos. 2 to 5, who hold an undivided half- 
share in the tenure, entered into an agreement with the petitioner 
for a sale of their share to him fora sum of Rs. 8000. A sum of 
Rs. rooo was paid as earnest money and the document, which 
was & registered one, provided that there would be a charge for 
the earnest money on the property agreed to be conveyed. On 
the agth May, 1944, opposite party No. 13 applied for execution 
of the rent decree, claiming to recover a sum of Ra 4329-1185 
a sum of Rs,sco having been realised by a previous execution. 
Thereupon the Court ordered the issue of a combined order of 
attachment and sale proclamation, fixing the rath July, 1944, as 
the date of sale. On the 4th July, opposite party No. r4, Kamal 
Prava, who claimed to te an under-tenure-holder, applied for 
permission to deposit the decretal dues and costs under the pro- 
visions of Section 175 of the Bengal Tenancy Act. The applica~ 
tion was directed to be placed for hearing on the 8th July follow- 
ing. Onthe 5th July, the petitioner made a similar application 
and this too was directed to be placed for hearing on the 8th July. 
On that date, the learned Judge heard the parties and passed the 
following order : 

“Heard Pleaders of both the Petitioners. The Petitioner 
Durga Das Kuthi is permitted to deposit the deoretal amount as 
stated in the sale proclamation at his own risk. As permission is 
given to the petitioner Darga Das Kuthi, the petition of Kamal 
Prava is kept filed with the record”. 

The petitioner made his deposit on the r1th of July. 

On the tath July which, it will be remembered, was the date 
fixed for the sale, opposite party No. 14 madea fresh application, 
praying for acceptance from her of the decretel dues with costs 
and the learned Judge directed the application to be placed for 

`~ on the asnd July. The petitioner and the decree holder 

~bjectiong to the application, On the sand July, 
t4 led some evidence in proof of her status, 
netütioner was absent, the learned Judge 


Vor, 80.] HDH COURT. 


passed an order, granting permission to opposite party No. 14 
to make a deposit “at her own risk” and adjourning the matter to 
the agth July for the hearing of the objections. In pursuance of 
that order, opposite party No. 14 deposited the requisite amount 
on the a4th of July. The case could not be taken up on the agth 
July and was adjourned till the and August. On that date a 
preliminary objection was raised on behalf of the petitioner to the 
effect that the Court, having once granted permission to him to 
make a deposit, had no authority to grant a similar permission 
to opposite party No. 14 on a later date. By the first order 
passed by him, the learned Judge over-ruled the objection and 
held that the petitioner had only been permitted to mak» a deposit 
conditionally, as had been opposite party No. 14, but the ques- 
tion as to whose deposit was good and valid, remained to be con- 
sidered. Proceeding next to deal with the case on merits, the 
learned Judge, by a second order passed onthe same day, held 
that the petitioner was not entitled to make a deposit inasmuch 
as he had no ''existing interest in the land of the tenure" and 
since, in his view, opposite party No. 4 had such an interest, he 
held that the deposit made by her should be accepted. By a 


third order, also passed on the same day, he recorded acceptance" 


of the deposit and disposal of the execution case on full satis 
faction. 


Thereupon, the petitioner obtained the present Rule against the 
first and the second orders referred to above. 


Mr. Das, who appeared for the petitioner, contended that the 
learned Judge was wrong in holding that in order that a person 
` might be entitled to make a deposit under section 170 of the 
Bengal Tenancy Act, he must bave an existing interest in the 
land of the tenancy. The section, it was pointed out, only Tee 
quired that his interests must be affected by the sale and the 
interests of the petitioner, it was contended, were so affected in 
the present case. Mr. Das contended inthe second place that if 
the petitioner was competent to deposit decretal dues and costs, 
as in law he was, then after he had been permitted to make. the 
deposit and had made it, there was no longer any subsisting order 
for sale, against which any other person could make a subsequent 
"deposit, Besides, the order'passed on the 8th of July, amounted, 
so it wasargued, to & dismissal of the application of opposite 
party No. 14. Accordingly it was contended that the learned Judge 
erred in permitting opposite party No. r4 to make a deposit by a 
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subsequent order and in accepting her deposit in preference to the 
petitioner’s he erred further. 

"Mr. Das also pointed out that the sale was due to take place on 
the rath of July. The petitioner made his deposit on the 1rth 
of July,-but opposite party No. 14 did not make her till the a4th. 
On these facts it was argued that it. was by the petitioner's deposit 
that the sale was avoided and it was he who was entitled to the 
statutory privileges. 

Mr. Mukherjea who appeared for opposite party No. r4 did 
not challenge the contention of Mr. Das that the interests of the 
petitioner were affected by the sale, but contended that the ques- 


‘tion did not require decision. He submitted that assuming the 


petitioner and opposite party No. 14 were both competent to 
make a deposit, the latter, who had applied earlier was entitled to 
preference as between the two. It was argued thet no final 
order was passed on the 8th of July when the petitioner was only 
permitted to make a deposit ‘at his own risk’ and that the order for 
sale was alive till the and of August when only one of the deposits 
was finally accepted. Accordingly it was contended that the 
learned Judges had committed no error either in permitting 
opposite party No. 14 to make a deposit by his order of the sand 
of July or finally accepting the deposit made by her. 

It seems to me that the question whether the interests of the 
petitioner were affected by the sale is by no means irrelevant: If 
they were not affected, the petitioner was not competent to make 
a deposit at all and if he was not, there would be no question to , 
be decided between him and opposite party No. 14, about whose 
competence no contention was raised either before us or in the 
Court below. Mr. Mukherjee, however, was prepared to proceed 
on the footing that the petitioner was competent to make a deposit 
and in view of that concession, it is not necessary for us to con- 
sider the reasons given by the learned Judge for his finding 
against the petitioner. But I may add that if a decision was asked 


. for, I would be prepared to hold that the learned Judge was 


clearly wrong and the petitioner was undoubtedly a person whose 
interests would be affected by the sale. 

It will appear from what has been stated above that the only 
question calling for our decision is the question raised by the 
second contention of Mr. Das. That question is ‘whether, assum- 
ing the petitioner and opposite party No. r4 were both competent 
to make a deposit, the learned Judge was justified in the circums 
tances of the case in permitting a deposit to be made by opposite 
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party No. 14 and in finally accepting it. Mr, Das contended that 
he was not justified, first because by his order dated the 8th of 
July, he had already dismissed the application of opposite party 
No. 14 and, secondly, because as soon as a deposit was made 
by the petitioner on the rzth of July, the order for sale was gone 
and with it disappeared the occasion for anybody making any 
further deposit. 

I feel bound to say that the situation which one finds in this 
case was cregted entirely by the inappropriate and ill-expressed 
order which the learned judge passed on the 8th of July. On 
that date he had before him two applicants for permission to make 
a deposit, and he decided the claim of neither. Yet, he permitted 
one of them, who had made his application later, to make a 
deposit, while he directed the application of the other, which had 
been made earlier, to be “kept filed with the record", whatever 
that might mean. If his intention was to permit both the appli- 
cants to make deposits conditionally, subject to their rights being 
decided thereafter, as he subsequently declared it to have been, 
one does not see why he could not pass a straightforward order 
to.that effect, granting permission to both the applicants at the 
same time and on the same terms. Instead of doing so, he dis- 
criminated between the two applicants. And worse than that, he 
gave as his reason for his diréction regarding the application 
of opposite party No. 14 the fact that he was permitting the peti- 
tioner to make a deposit—a circumstance which lends some coun- 
tenance to the argument of Mr. Das that the learned Judge really 
rejected the other application. 

But however unsatisfactory the order may have been, I am 
unable to hold that by it the application of opposite party No. 14 
was dismissed. The terms of the order have been set out above 
and they do notshowthat the learned Judge was disposing of 
the application. They rather show that he was simply putting it 
away. There isthe further circumstance that the petitloner was 
permitted to make a deposit, not finally but “at his own risk" ; 
and the risk contemplated by that’ language may well have been 
not merely the risk of a finding that the petitioner did not possess 
the requisite status or that his deposit was insufficient, but also 
the pendency of the rival application by opposite party No. 14 
which might ultimately succeed. Considering the order as a whole, 
I am of opinion that its effect was not to dismiss the application of 
opposite party No. 14. The first argument advanced by Mr. Das 
in support of his contention therefore fails. 
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Tm. - As regards the second argument of Mr. Das, there is a case 
1945. decided under the Revenue Sales Act to which he did not refer, 
Durga Des Kathi but which would seem, -at first sight, to support his contention. 
Y ' Section 14 of the Revenue Sales Act provides that if, on a defaul- 


Seide. — i 
3 ting share, held on a separate account, being offered for sale, no 
Chakravariti, L bid sufficient to meer the arrears be forthcoming, “the Collector... 
— sesseecoesseeee Shall stop the sale and declare that the entire estate 
will be put up to sale for arrears of revenue at a future date, 
unless the other recorded sharer or sharers, or one or myra of 
them, shall within ten days purchase the share in arrear by pay- 
ing the Government the whole arrear due from such share". With 
reference to this section, it was held by Mukherjea ani Roxburgh 
JJ. in the case of Xamal Krishna Mandal v. Hemendra Krishna 
Singha (1) that if several of the non-defaulter co-sharers made 
deposits of the arrears at different times, but all within the statu- 
tory ten days, there would be an effective purchase only by the 
first of them and the rest would acquire nothing. The reason 
given was that the declaration by the Collector was in the nature 
of an offer and as soon as the first deposit was made, there would 
be an acceptance of the offer and a completed sale, so that there 
would be nothing left to be sold to the subsequent depositors or 
for them to buy. The argument advanced by Mr. Das was similar. 
It was contended by him that as soon as à sufficient deposit by 
a competent person was made under section 170 of the Bengal 
Tenancy Act, the order for sale would cease to exist and the 
depositor would become a statutory mortgagee under the provi- 
sions of section 171. There would be nothing left with respect to 
which anybody could thereafter be permitted to make a deposit or 

could make a deposit. 

> I do not think that the principle laid down in the case above 
referred to would apply in a case of several deposits made under 
section 170 of the Bengal Tenancy Act. It is true that the subsis- 
tence of an order for gale isa condition precedent to an effective 
deposit ; but there is ro offer contained in section 170, like the 
one contained in section 14 of the Revenue Sales Act, and it 
seems to me that the order for sale cannot and does not disappear 
simply by reason of the fact that some one makes a deposit. When 
the holder of a decree for rent applied for its execution by sale 
of the tenure or holding, the Court, if admits the application, 
must “order execution of the decree according to the nature of 
the application” under Order sr, rule 17 of the Civil Procedure 


() (1999) 71 C, L. ]. 4121 44 C. W.N, 129. 
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Code. In other words, it must make an order for sale. The em 
provision next to be considered is section r63(r) of the Bengal 1945. 
Tenancy Act That section lays down that if the Court orders Durga Das Kathi 
execution of the decree as applied for under. Order sr, rule 17, Rime yal 
it shall issue a combined order of attachment and proclamation. Samaddar 

It is when making this order and issuing the sale proclamation ^ Cyl ssarfH, J. 
that the court fixes a date for sale, but this fixing a date for the — 


sale is something different from and subsequent to the order for 
sale made under Order at, rule rz. Coming next to section 17o, 
that section, to quote for sale in execution of a decree has been 
made, the tenure or holding shall not be released from attachment, 
unless the amount of the decree, together with costs, is paid into 
court and the section goes on to say that the judgment-debtor or 
any person whose interests are affected by the sale, may pay money 
thereunder. It seems to me that when section 170 speaks of an 
order for sale, it refers to not the order under section 163(1) 
fixing the date for the sale, but the initial order for execution of 
the decree by sale, made under Order ar, rule 17 of the Civil 
Procedure Code. That order is not extinguished by simply a 
deposit bsing made. Itis true that when the decretal dues, to- 
gether with costs, are put in, the advertised sale does not take 
place, as it did not in the present case ; but if the deposit be 
found to be insufficient or the depositor not to be & competent 
person, another sale may yet be held and that in pursuance of the 
~ original order for sale, whether with or without a fresh sale pro- 
clamation. Till a deposit is accepted and the execution cass 
dismissed on full satisfaction, the order for sale remains, alongs 
the particular sale advertised may fall through. 

My view therefore is that the order for sale referred to in sec- 
tion 170 of the Bengal Tenancy Act, by which is meant the 
“initial order for execution of the decree by sale made under 
Order 21, rule 17 of the Civil Procedure Code, is not extinguished 
automatically as soon as a deposit, purporting tobe of the decre- 
tal dues and costs, is made, but subsists till a deposit is finally 
accepted by the Court ; and consequently, so long as it subsists, 
all persons competent to deposit the decretal dues and costs, may, 
under the terms of the section, make independent deposits. 

It follows that when opposite party No. r4 was allowed on the 
aand of July to make a deposit, she was rightly so allowed. The 
second argument advanced by Mr. Das also fails. 
~ But when several persons make valid deposits, each on his own 
Recount, by what principle is the question of priority as between 
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them to be decided ?' The statute contains no provisions bearing 
upon the point and, in my view, equitable consideration must be 
applied. It is elementary that equities rank in order of time. 
When, therefore, several persons, each competent to make a 
deposit, make sufficient and timeous deposits that at differen: times, 
the one making tbe first deposit must, on equitable grounds, be 
giver preference and his deposit must be accepted. 

In the present case, the actual first deposit was made by the 
petitioner and on the principle above stated, be would be entitled, 
in the absence of cther circumstances, to have his deposit accepted 
But the e is another“ principle, vix, nobody must be prejudiced 
by an act of the Court, and in my view the circumstances of tha 
present case attract its operation. Although the petitioner made 
the first deposit in fact, the opposite party No. 14 applied for per- 
mission to deposit before him and had her application been 
allowed then or even simultaneously with the application of the 
petitioner, she might easily have made her deposit first. There 
was no reason whatever why the Court should-have postponed the 
consideration of her earlier application till long after it had 
allowed the later application of the petitioner and till after the 
petitioner had made his deposit and thereby prevented her from 
making her deposit first. She was ready with the money on the 
4th of July and also on the rath and it was solely by the act of the 
court that she was prevented from making her deposit earlier than 
the a4th. 

To the principle of equity above stated, I would add a corollary, 
vir, when the person first applying to make a- deposit is prevented 
by an act of the court from making his deposit, first, his deposit, 
when made, must be deemed to be the first deposit. Accordingly, the 
deposit made by opposite party No. 14 in the present case must 
be deemed to be first deposit and in accepting itin preference to 
the petitioners, the learned Judge acted rightly, although the 
reasons on which he acted are wrong. 

In the result, the Rule is discharged, but in the circumstances 
of the case I would make no order as to costs, 

Akram, J. :—1 agree. 

A T. M, f Rule discharged, 
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Abatement of rent—Beagal Temomcy Act (VIII of 1885), section sa - - 
clause .1(b)—Tenant. holder. of a tenure by virtue of a meurashi 
meherari lesw—Landlord. stipulating to maintain embankment on -© -~ 
boundary of demised land—Embenkment later on washed away by ; 
river and new embakiment erected on part af demimd land— ~~ 
Diwinution in area caused iserchy—~Tenant, whether entitled b | ~~ 
abatement of sent, land net being in a permanent sited erea— 
Right ty claim abatement ef renj, chem can be taken away ~- ~~ 
Section 179 Y in the nature of exception—-Onus of proving element -© 
bringing case within section 179—Recital in lease that parent e 
estate mishar, UE 

The plaintiff réspondent was holdar of a tenure ibe "the dafendant ~ 

: appellant by virtue of a mourash! mokureri loase. [t was agreed - ~~~ 
between the landlord and tenant that the tenant would not be entitled.  —-~ 
to claim a reduction of rent for any reason whatsoever. The landlord’ < 
also'stipulated that he would maintain an embankment oo the boundary “2° -, - 
oa one side of the demised land beyond which was a river, The z 
embankment was later washed away and the landlord crested a new ~“ - 
embankment which of necessity had to be constructed upon 4 strip of 
demised land causing a diminution in the area, The landlord failed -`i 
to prove that the land was in a permanently settled area. The plaintiff... 
instituted a suit for abatement of rent owing to saat the area of 
his tenure : x : 

Held, that the plaintiff was entitled io daim ralada, oi ‘rent TEN `. 
section 52 clause 1(b) of the Bengel-Tenancy Aot In respect of .diminu- - 
thon in the arta. 

The right gives to.& tenure-holder to apply for an abatement of rent ọn- 
acoount of deficiency ip the area of bis tenure cannot be taken away. by: 
nee contract except ong which answers the description given in. 

section 179 of the Bengal Tenancy Act, Section 179 of the Bengal 
Tenancy Act embodies a provision in the nature of an exception, The. 
onus to establish every element necessary to constitute the exception ls MON 
on the landlord. - a 

A recital 'In the mokurer! lease that the estate had been redeeméd from 
rent or revenue is not sufficient to show that it had been perminently ^ 

` settled, Sarat Chandra Mitra y. Saradindu Mukherjee =... 279 
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. Pass. 

Abu Hanita and [mam Mc bammed, views of, authoritative in what matters; 

sve Waki PN T nað 
Abu Yusuf, opinicn of, on matters of clvil "aw ; see Wakt A m" 228 
Act I of 1872, section 114 Illustraticn (E) e T 1$ 
— 1X of 1872, seotions a1, 56, 65, 72 T m 120 
—— IX of 1872, section #33 uk n oe 297 
—— VIII of 1885, section &6G ~ E «c — 9293 
-— VIII of 1885, sections 5201) (D, 179 e: vee 279 
—— VIII of 1885, sections 9°, 04, 95, 98, 99 n ae 160 - 
—— VIII of ;885, section 158 \ 3 - ove 41 
— VII of 1885, section 168 Au) (a) Proviso T "m 244 
—— VIII of 1885, section 170 2) : aes m 323 
—— VII of 18-5, section rg: > E m T 178 
—— V B. C. of 1897, sections 88, 119 e’ oes 25a 
— V of 1898, section 491 x cki "E 1 
== V of 1893, sections 491, 561A. — ` . . Sue ose 19 
— V. oi 1908, section 47 - Pt m 35 
— V of 1908, sections 47, 48i order a1 E ai aia die 198 
— V of 1908, section 48, order 23 rules 3, 4, 12 oes Ta 223 
—— V of 19c8, section 51. ` a m ^on 41 
—— V of 1908, section So ds m" ^o. 178 
Suc Par (oh hos i ea E se igs 250 
—— V of 1908, order at rules 66, 90 Soc eh se - 98 
— IX of 1908, schedule I, article 14. T "m asa 
—— II B. C. of 1913, sections 3ib', 4, 5, 6/ schedule I clause (3), sobedule II 

role 79 vis ass 13 
—- XXXIX of 1925, section 306 ae on 130 
— ID of 1930, sections 2(21, 25 3), 25, 29, 39 m I 170 
— VII B. C. of 1935 (as amended by Act VIII B. C. of 1940), section 18 .., 157 
—— VII B. C. of 1936, sections 40, 4o(1) (d), 40À, 40A(5) es ss 238 
—— X B. C. of 1940, section 36 es des 152 
— XB. C of 1940, section 36 » e e 290 
Act of one of the trustees, when binds the trust estate ;. see Ejeotment — aso 
Actus non, facit reum, nisi mons sit rea, if applicable to invasion of -~ 

lessor’s right to recover vacant possession ; we Ejectment .. ` SM 259 
Admission, when evidence of Importance against his employer; see 

Pisading is x 297 
Agetrt—Supplier of materials to manufacturer į we Pleading — ... . . 997 
——— and princlpal—Party acting or intending to act as a principal set . 

the suppliers ; see Plaading 297 


Amalogy of civil proceedings, If cin be Invoked In proceedings in. the ras 
of Habeas Corpus ; see Detinus "m u I 
Appellato Officer, if acted within his jurisdiotlon—Petition for review of the 
order of the Debt Settlement Board presented to appellate offioer— 
Form not as gontemplated by section 40 (1) (d) of the Bengal Agricul- 
tural Debtors Act—Appeal in substance; we Jurisdiction se - ong 


t 
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Application by decree holder to continue proceedings against the legal repre- 
sentatives of a deceasei judgment-debtor, if a fresh application for 


executlon—Ctvil Procedure Code, section 48; see Limitation 


Authority, duty of, proposing dismiss] or reduction in rank—Results of 


enquiry ; sse Removal * am 


s.. 


Bengal Agricultural Debtors Act, section 18, enquiry uoder—Dobt based 
on a decree of Civil Court, if barred by limitations ase Jurisdiction — ... 


a 
— 





— ————, olon 18, enquiry under—Decision ` 


that a debt based on a decree of Civil Court is ba red by limitation, if a 


nullity ; see Jurisdiction wee 





payment before 1st January, 1939 ; see Jurisdiction ses 





———— , section 40A, scope of ; ses Jurisdiction 
Bengal Money Lenders Act, section 36—Debt discharged by amicable 


— —, section 36—Loan satisfied either by payment 


in cash or in kind or by accord and satisfaction ; sre Juried ctloa one 








, section 36, sult for obzaining relief ander, 


if exempt from the rens of a Small Cacres Court Act; see 


Jurisdiction 


an 


Bengal Public Demands Recovery Act, 1913, section 3° Sia (6) 


and schedule I clause (3;—Publio demand—Income-tax Officer 


addressed 


to the Colleotor a certificate certifying that certain sum due from the 
debtor on acoount of income-tax, super-tax and penalty in arrear and 
` requesting the Collector to recover the amount as 1: it were an arrear of 


land revenue ; see Certificato : ses 


“Bengal Tenancy Act, section 26G—Order allowing an applicaticn, if to be 


put on terms ; see Occupancy raiyat see 
— 7, section 26G, application by mortgagor for 





possession 


under—Mortgage deed containing a clause that the mortgagor would 
Only got back possession of the land on paying a fair price for any 
struc'ure that might be erected by the mortgagee—Clog on equity of 


redemption ; se Occupancy raiyat one, 
, section §2/1) (b —Contraot that the tenant 








would not, 


be entitled to claim a reduction of rent for any reason whaterer— 


Tenant, bo'der of a tenure by virtue of—Land not being in a 


permanent 


settled area a Mourash! Mokarari lease ; ses Abaterrant of rent «se 





——-—, sections 93, 94, 95, 99, 99—Anplicatina for appoint- 


ment of common manager by several rersons—A pplioants and opposite 
parties not oo-owners of all the items of property Involved, though 
application ocntalned contrary indicatlon—Appointment of common 
manager by District Judge on failure of parties to RS within the 


time fixed, validity of ;- øre Common Manager 





— ey Section 168A, 1f affects Institution of ruit o or i diabhr 


a decree | see Decree, execution of vee "T 
———— ————, section 168A, If applicable to putnl tenure; see 


e 


Decree, execution of ove 
» section 168A, If in conflict with the 
section 17 of the Putn! Regulation ; see Decree, execution of 





" 


proviso to 


aes 


Paz. 


152 


152 


13 
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160 
41 
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Bengal Tenancy Act, section 168A, if repugnant to section St of the Coda ~~ 


of Civil Procedure ; see Decree, execution of E m 
» section 16BA, if wJjra vires the Provinolal Leglala- ^ 





ture—Items Nos. 2 and 21 of the provincia] list ; see Decree, execution of ^ 


_——, section 168 A(1) (a) Proviso—A pplication for execu- 
tion of the propertles of the judgment-debtor other than the tenure in ` 
arrear ; ses Execution. ` jas ln 

Oo, section 168 A(1) (a) Proviso, scope of—Expiration of 
tenancy ; sss Execution ` - 

» section 168 A(1) (a) Proviso, where inapplicable ; ; 

Execution e. 

— section 170(2)— Order for “ale, meaning of —Order for 
salo, how long subsists ; see Deposit ? ane ED 

— ——, section 170 (2}—“everal persons making sufficient’ 
and timeous deposit but at different times—Preference to be ara 
of Court ; see Deposit m 

M m, etio ETE of proving every olimini neces 

"mary to constitute an exception is on the landlord ; sse Abatement of 
reat e - 

, section 129, embodies a provision in the nature of an 

exceptlon—Contract by mourashi mokarari (enant that he would not be 

entitled to claim a reduction of rent for any reason whatever; se 

Abatement of rent . - E 

, section 1g1— Contract between proprietor and tenant 
subsisting at the time of settlement proceedings, determining the rent * 
In a particular way—Settlement not accepted by the proprietor— Rerenuo 
Officer, duty of ; see Ultra vires ace - 

Burden of proof—Detinue pleading that the order of detention was for 
preventing him from acting in a manner prejudicial to the maintenance 
of publio order and the efficient prosecution of the war was not in fact 

- made by the Governor : sse Detinue m m 

———— of proof, when loses or resumes its importance ; æa Pleading ‘ar 

of proving element necessary to constitute the exception as laid 
down in section 179 of the Bengal Tenancy Aot ; ses Abatement of 
reat oe m 

Cancellation of order of roth March, 1942 by the order of 3ed July, 1944 and ` 
the passing of fresh order — Mala fides : sre Detinue ose 

Certificate—Validity of—Bengal Public Demands Recovery Act (III B. C. " 
IQI3), sections 3 clause (6), 4, 5, 6, schedule I, clause (3), schedule IT, 
Rule 79—Income-tas—-Statute directing a decument ite be fled— 
Direction, what it involves—Presimpiion as to Tiling of certificate—_ 
Evidence Act (T of 1872), section 114 Illustration (E) — Public demand— 
Certificate, tesue of—Honez parable te the Collector—Requisilion fer 
certificate—Cortificats-holder—Addition of Income-tax Officer after 
Secretary of State—Income-tux, when dus and becomes debi. 

Whon a statute directs a document to be filed in an office, the direction ^ 
involves no formal or technical procedure, All that is required Is that 


———2 
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Cortificate—(Conte,) ; is 
the dooument should be preserved in the office in such conditions that it 
oan be produced when required. t 

Whon the certificate stated in the face of it to have been filed, partloulars 
of it were registered under rule 79 schedule H of the Bengal Publio .. 
Demands Recovery Act, 1913 and it was produced by the offica: Z 

Held, that it sufficlently -proved that the cefilficete officer caused the .—.. 
certificate to be filed in his office and it was not necessary to have ^ 
recourse to tho presumption arising under section 114 Illustraiion E of 

_ the Indian Evidence Act. A v 

The lnoome-tax Officer, purporting to act undar the power conferred by. m 

^ section 46 sub-section (2) of Income Tax Act, 1922, addressed to the 

-. Collector a certificate oectifying that the sum of......... usse S dae from 
the debtor on account of Income-tax, super-tax and -peaalty wasin . 
arrear, and requesting the Collector to recover the amount as lf it were 
an arrear of land revenue: 

Held, that the effect of this certificate was to make the olaim ine : 
the debtor a publio demand within the meaning of the Bengal Public — 
Demands Recovery Aot, 1913, by virtue of section 3, sub-section (6). "a sot 

, the Act and clause 13) of schedule I. 
. The Certificate Officer signed a certificate stated to be under sections 4 and 
6 of the Publio Demands Recovery Aot, 1913: . Ug. 

Held, that as the money was payable to the Collector and e 
the certificate Was issued under section 4 of ‘the Publis Demands 
Recovery Act, "1913 and not under section 6, no.requisition. under 
seotion 5 was required, 

. H the monies were payable to the Collector, the name of the certificate 
officer should be the Secretary of State for India : 

Held, that the addition of words **on bebalf of Inoome-tax Officer Haw 
after “Secretary of State for India" did not in any way alter or qualify 
the name of the certificate-holder which was given as the Secretary of 
State, The words only indicated the natere of the demand for which . 
the certificate was held, put tho Inclusion of the words had no effect . 
whatever on the validity of the certificate. 

Although Inoome-tax may be described as due for a certaln yesr, it. ls not 
in law so due, It is oalonlated and assessed by reference to the income af 
the axsesaee for a given year, but it is due wren demand is made under .. | 
sections 29 and 45. It then beoomes a debt dna to tbe Crown, but not , 
for any particular period. Doorga Prosad Chamaria v. Secretary _ 
of State for india i ase 13 

———,; lf fled In offioe—Cert!ficate stated in the face of it to have — 

been filed, particulars of |t registered under rule 79 schedule II of the 

Bengal Publio Demands Recovery Act, 1913 and was produced by the —— 

officer ; sre Certificate i m" ur 14 
t e — issued under section 4 and not under section 6 of the Bengal 
Public Demands Recovery Act, 1913—1ncome-iax Ofloer addressed to © 
the Collector a certificate certifying that certain sum due from the debtor ` 
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Paar, 
Certificate—(Conid.) : 
on acoount of Income-tax, super-tax and penalty in arrear and requesting 
the Collector to recover the amount as if it were an arrear of land 
revenue ; sss Certificate one see 13 
offer, name of—Money payable to the Collector; se 
Certificate sis - 13 





— — stated in the face of Tt to have bean filed, particulars of it 
registered under rule 79 schedule II of the Bengal Publio Demands 
Recovery Act, 1913 and was produced ids the cifloe—Certifioate, if filed 
la office ; sre Certificate 5s € 13 
» validity of—Income-tax Officer unns under seotlon 46 sub- i 
section (2) of the Income Tax Act, 1923 addressed to tho Collector a 
certificate certifying ; dues des Certificate E d 13 
Cortificate-hokler, name of, if altered or qualified —Addition of words “on 
behalf of Income-tax officer, H” after ‘Secretary of State for India" ; ses 











Certificate vis -— 13 
Cectiorari, if fes—Court—Land Acquisition Collector's Court—Defence of . 

India Rules, Rule 75À ; see Injunction aus se 196 
Civil proceeding, findings in, if binding in a subsequent prosecution founded f 

upon the same or similar allegation ; see High Court. ove T 19 

Service, member of, wrongful dismissal of—Remedy ; are Removal — "48 

Civil Court, jurisdiction of, when taken away j sev Jurisdiction ... EM 238 
—— ———, power of, to investigate whether the subordinate tribunal 

aoted within the limits of its jurisdiction ; ses Jurisdiction ... s 2938 


Civil Procedure Code, secticn 47 —Application by the judgment-debtor on 
the ground that the sile finally confirmed was null and vold—Strange — . 
purchaser ; ase Decree, execution of e s. 35 





— c, section 47—Jolnder of a receiver in execution pro- : 
oceings— Party to the sult ; sre Receiver. ave - 198 





— 





» ectlon 47—""Partles to the suit—'"Thelr represen- 
tatives’—Reoslrer appointed under corder 41 ruler Civil Procedure 

















Code ; see Receiver one T 198 
, section 48— Application for execution against new 

party, if a fresh application ; see Limitation " T 223 
» section 48—Application for execution —Deoree- 

holder wanting to attach and sell new property ; see Limitation e 223 
section 48—'Fresh application’, meaning of; see 

Limitation - ee 223 
, ction Bo-~Period of 2 months, calculation of— 

Date of secvico to be excluded ; see Ultra vires wa oan 178 
, section 80, noncompliance with the provisions of, 

efect: of ; ate Ultra vires ; ose m 178 





, order 2.cnle 4—Sult for recovery of trust property 
by the trustees —Compen sation for loss claimed by the plaintiff in respect 
of the period covered by the Reostrer’s posseesion—Reoelver appoloted 

` at the instanos of plalutiff—Recelver ousting trespassor's possession | see 


Ejectment x T PII :59 
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Civil Procedure Code, order a rule 4 is to be read with order 3 rule 3; see 
Ejectment tee - 
, order 20 rule 12—Plaintiff, if can ask for damages 





in addition to recovery of possession und sesss profits ; see Ejeotment ... 


-——, order a1 rule 16—Notice, issue of—Application for 
execution by tho decree-holders alone—Joint execution with the 
assignee ; ste Receiver 7 - m 

, order 21 rule 16, when applicable ; see Reoelvar — ... 
———, order 21 rule 66—Court to cheque. the information 
supplied by parties ; see Execution sale m ove 
———, order at rule 9o—Conduct of judgment-debtor 

dilatory and unsatisfactory—Sale having taken place at a serious under- 
valas occasioned by failare on the part of the Court and of the decree- 
holder to carry out thelr obligations under order 21 rule 66 and judgment- 

- debtor sustained sübstantlal injury thereby ; sve Execution sale ` "m 
Claim against debtor, 2 public demand—Income-tax Officer addressed to the 
Collector a certificate certifying that certain sum due from the debtor oa 

a &coount of income-tax, super-tax and penalty in acrear and requesting 
the Collector to recover the amoant as if it were an arrear of land 
revenue j see Certificate 2 sis p 
‘Clog on the equity of redemption’, doctrine of, If can be invoked by a 
mortgagor agamst an equity which he has himself created in favour of 

the mortgagee ; sse Occupanoy zalyat "T ove 
Common Manager, appointment oj—Dengal Tenancy Act, (VIII of 1885 
` B. CJ), sections 93, 94, 95, 98 and 99—Application therefor by several 
persens—AU applicants and opsosiie parties net co-owners ef all the, 
items of property involved, rhowgh appitcation contained contrary 
indicaiion — Failure to appeini commen manager within -time given by 
District Judge—Appeintment by District Fudge—Validity—Morigage 
by co-sharers of ferien of share—Sult by moripagee—Decree— 
Execution—Common manager made party withext sanction of District 
Sudge—Sale—Purchase by mortgagee-decree-holder—Symbolical poses- 








sion delivered—Morigages purchaser, if may manage purchased share 


in Khas. 

Thirty-three persons made an application for the appointment of Common 
Manager of seventeen items of property comprised in an estate. Another. 
person was subsequently added as a oo-applicant, There were two 
opposite parties to the application. Of those thirty six persons only 
the first twenty-nine out of the applicants and the two opposite parties 
had shares in all tho seventeen items, In respect of onè item of property 
only one applicant (No. 34) bad an interest and there was no co-owner, 
Thero was no indication in the application that all the parties were not 
co-owners of all the seventeen items. The applicants having failed 
to appoint a Common Manager within the time allowed the District 
Judge appointed a Common Manager. Two persons, 5 annas co-sharera, 
mortgaged 4 annas share in twc items of property to another person, 
The mortgagee sued on the mortgage, obtained decree and proceeded 


198 
198 


13 
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Pack. 
Common Manager—(Conid.) : ; : EE 
to execute the decree, The Common Manage: wi was made.party in the 
execution proceedings without the sanction of the District Jodge. The 
mortgegee-decree-holder purchased the mortgaged share and obtained . 
symbolical! possession. He brought a suit with a-view to managing 
.' the share in- Khas after turning out the Common Manager. The 
t questions that arose were (a) whether the order of appointment of 
Common Manager is a nullity; and (b) what is the effect of delivery of 
dune to the plaintiff by the Court in the execution: proceedings 
E~ in which the Common Manager had been made a party ı 
fas (1) that the appointment of tbe.Common Manager was illegal and . 
- the plaintiff was entitled to recover. possession from the .Common , 
Manager and manage his share himself. . 
(a) The order of appointment of a Common Manager if add: on, one 
`a application by one order, where several ought to*have been: made accord- 
ing to the groupings, would be regarded as not merely "but; substonplally | is 
irregular, and even illegal. er BPs 
"There is no difference In the lw on the point before the duat of an 
1928 and after. . . S 
zı Obiter: The appointment of the same man in respect of ren groupsof. . 
estate but by separate order in separate proceedings, though It may not ; ^ AE 
. be prudent, would not be illegal, the selection of the man for the office. of. 
AE common manager being a matter of discretion for the District Judge .' eo 
(3) In case of non-compliance with the essentials ofa procedure as regards... 
"ge eto. relating to the appointment of common manager, a ‘salt would ; 
. Gopinath Biswas v. Maulvi Md. NurnlAbsar .. e 160 
» appointment of—Bengal Tenancy Act, sections 93, B ` 
94, 95, 98, 99—Applkation. for ‘Appointment of common manager by, 
- several persoos—All applicants and opposite partleg not co-qwners uf all,- 
` the items of property involved, thongh'application coniained contrary, 
indloatioa—Failure to appoint common manager, within time m ty 
District Jes Pone: by Diet oes vl Comma E 
Managec ca heae 4 co 160 
; appblntiient of “validity of—Application for ` 
appointment by, several persons, who are not co-owners of all the items 
of property involved, though application contained contrary Indicatlon—— ` 
Appointment of common manager by District- Judges oa failure by parties — . 
to appoint withia the time fixed ; sre Comthon Manager... - 160 
——, order of appointment of, made on one application by 3 
one order, 1f legal—Applicat fon for appointment by several persons 
who are not co-owners. of all items of property involved, though applica 


- 














thon contained oontrary indication ; ee Common Manager ... \ 160 
Constitution Act, section 93, proclamatlon under, if applicable ee 
section $9(2) or alause 10:3) of the Ordinance HI of 1944 ; see Detinue ... ED | 

» 1935, section. 205—Certificate, form of ; see Removal... - : 48 


——— — 3 1935. ection sio "Exp aa exrouly prom by thi ; 
Act” | se Removal . ng * MO. ae 48 


Vou. so] . ^INDXX OF cis ^ 
* : T ; 


Constitution Act, 1935, section 242 sub-section (a), breach of, eect of j ie 


Removal ` bes SN 
, 1935, section 240(3;— —Court's Jurisdictlon to determine 





whether or not the opportunity to show cause has cr has not been- 


reasonaplo ; see Removal ^ $us 





followed ; ses Removal us ee» 
, section 240 clause (3), If inconsistent with Rule £5 mede 
under section 96B of the Government of India Act, 1919 ; we Removal ... 


m—— 








all officers—Cause shown be'ore the enquiring officer—Representatioa 
made by the officer charged forma pırt of the record; see Removal s 

, section 240 sub-section (3), scope of ; we Removal ase 
— , schedule VII. List I Entry- No. 1—Leglalation relating 








to prosecution of war ; are Deteauo - eee TE 
Contract—A utborizatloo to contract in agent's name with applis s - 


Plead og ' T we 


Contract for aule of foods—'' Delivery", what is—Possession given - 
Jo carrier, if and when, is ‘delivery’ to buyer—Sale of Goods Act (II of. +. 


1930), sections 2(2), 23(2), 25 and 39—Order promulgated under Defence 
of India Act fixing price at a rate lower than contract rais and making 
dt unlawful to sell at higher price, if affects material term ef contract and 
dK latter “becomes void’—Contract Act (IX of 1872), section 56—The 
Leper, if entitled to recover the difference betusrn the contract price 
which he has paid and the price fixed by Defence of India Act—Contiact 
Act, sections 65 and ya—“ Advantage received under the contract’ in 
secllon 65, meaning and scope of— ' Mistabe" in section 72, if includes 


"mistake of law” —Difference in scope between sections 72 and 21 of the- 


Contract Act 


The plaintiff entered into a contract with the defendant for the idis 


of certain goods The goods were loaded on railway wagons on December 
$7, 1943 by the defendant. Inthe railway receipt the ddfendant was 
the consignee. On January 3, 1944, the railway receipt was endorsed 
over to the plaintiff and the plaintiff paid the balance of the price. In 


the, meantime on December 16, 1943 a new order was passed under the - 


Defence of India Act lag the price of the goods at a figure lower than 
that mentioned In the contract, and the order was made applicable to 
all contracts in which delivery was to be given on or after January 1, 


1944, The plaintjff seeks to recover the difference between the contract - 


prios fixed by the Defence of India Act : 

Held, (1) that the coasignes was not the buyer but the seller and tbe 
goods were therefore being “transmitted” to the seller and not to the 
buyer. In sich a case ‘delivery to the Railway Company’ cannot be 
deemed to be ‘delivery to the buyer’ within the meaning of section 99 of 
the Sale of Goods Aot. ; 

(II) that the order passed under the Defence of India Act would affect the 
contract. aa 7 - MEC 


» 1935, section 240(3)—Officer obarged—Procedure to je 


» 1935, section 240 clause (3) 1s of general appl cation to. 
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Contract—(Cenid.) : 

(III) that the price being an essential term in the contract, the contract as 
it stood could not be performed without infringing the law and it 
therefore became vold as under section 56 of the Contract Act on the 
date of the promulgation of the aforesaid order under the Defence of 
Indis Act, 

' (IV) Section 65 of the Contract Act applies only if the advantage is 
reoelved before the contract ceases to be a contract by becoming vold, 
In this case it was received after and therefore the section does not 
apply. . 

(V) section 21 of the Contract Aot deals only with mistakes of law which 
give birth to a contract; it has nothing to do with any otber kind of 
mistake. If therefore a payment made under a m’stake of law is not 
tha origin of a contract such payment would be refundable under 
section 72, 

The English common law rule that a payment made under a mistake of 

+ - law is not recoverable can have no application here, where there isa 
statute governing the question. 

The plaintiff cannot be permitted to split up the payment made In the way 

he stéks.to do and to treat. a part only of such payment as being a 

payment made by mistake refundable under section.73. Jagodish 

Prosad Pannalal s. Produce Exchange Corporation Limited .. 

, construction of —Agent and supplier—Commission, when payable ; 





sse Pleading a a 
Contract Act, section 233—Agent, Ilability of, on contract in his own name; 
see Ploading m oes 


» section 233—Agent, though disclosing the name and identity 

of bis principal, but contracts personally ; see Pleading =. 
Co=Proprietor, position oí—Suit for declaration of title— Partition of 
estate ; see Limitation one 
Court, if can examine the correctness of the inference drawn or ood dde 
reached by the: Enquiring Officer or by the responsible authorities— 
Adequacy of opportunities afforded to the dismissed officer; see 
* Removal wy ET 
Criminal Court, duty of, as to giving decision ; ses High Court .. m T 
———-— investigation— Receipt and recording of information report, if 
condition precedent ; sve High Court ca 
Criminal Procedure Code, sec:loa 561A—High Court, if can gaik polke 
investigation into cognisable crime before a charge is preferred before 
Court ; see High Court ses - 
—, section 561 À— Power of Court In its Inherent 
jurisdiction ; ses High Court iss 
————, section 561A, scope of ; ses High Coast oes 
Damages—Megiligence—Duty, breach of—Res ipsa loquitur—Vis major—~ 

Damages, how astesseci, 

A daty is oast upon à person who put On his land something which was 
dangerous if it escaped to the land of another, to keep the thing on his 
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Damages—~(Cenid) »’ 


own land at his own peril, and, if ıt escaped, then he was answerable for 


the consequences, whether the escape was due to negligence or not. 

, The proprietor of property abutting on a hlghway.is undér a positive duty 
to keep his property from being a cause of danger to the publio. 

The aot of God offers a defence. 

The definitions of negligence given by ]u'ges bring into prominence 
the element of a duty which the defendant owes to anUther person. 
That another person is the person wh» 15 so closely and directly affected 
by the acts of the defendant ihat be ought reasonably to have them! 
in contemplation as being so aficctcd when the defendant was directing 
his mind to the acts or omissions which are called in question. Tho 
essentials of negligence are g ven by Professor Winfield in his Text-book 
on the Law of Tort as follows: ‘‘Negligence as a t¢rt is a breach of 
a legal duty to take care which results in damage ‘undesired by the 
defendant to the plaintiff. Thus its ingredients are: (a) legal duty 
oa the part of A tcwards B to exercise care In sech conduct cf Aas falls 
within the scope of doty. (b) Breach of duty, (c) Consequential 
damage to B." . 

Where a heavy object is suspended over a high way and it must fall into 
it unless supported by artifolal means which can oaly be kept In order 
by the person in possession of tle prem ses such person is bound 
absolutely to maintain the attachments. 

The consideration which may be permitted, in circumstances where they 
arise, to influence an assessment of damages includes fa) pain and 
suffering, (b) loss of earnings or Icss of a prospect of lucrative employ- 
ment and’ (c) a shortened expectation of life provided that life held a 
positive measure of happiners. 

The defendant is the proprietor oža motion picture exhibition establish- 
ment, The portion of the Luildiog which abuts on the street is one- 
s‘oried, On the roof of this, about 4 feet from its western edga, ofer- 
looking the street, stands a sky sign which is more or less permanent 
structure consisting of steel frame held firmly in place in an upstanding 
position by, means of maion: y and iron attachments, It is 1a feet high 
by 25 feet wide. On this framework and firmly attached to it in a 
vertical positio there Is galvinizcd iron sheeting, the surface of which, 
facing westwards towards the street, was intended to carry advertising 
designs. Tho galvanized sheeting covers the whole surface of the 
framework. Banners were displayed from the sky sign. There is in 
the framework of the sky sigo no contrivance by means of which such 
banners would be held firmly and secmely in place. The banners were 
held against the galvanized sheet by means of cheap colr ropes which 
were fastened to the four corners of the wooden frame which contained 
the cloth design and the ropes were then carried over and under tna 
metal fiame pf the sky sign and knotted to certain angles and iron rods 
behind, The lower portion of the wooden frame of the uae? did not 
rest on the p 
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Damages—(Ceniad.) : . 

A benner measuring 12 feet in length and 3j fest In width, within a 
wooden frame, fell,from its position against the sky sign, on the 
plaintiff, who was passing along the pavement. The wooden frame 
struck him on the hoed, he sustained a cut thereon, which wns 
severe. i 

The defence was ihat there was no negligenze on bis o or his servant’s prt 
and it was the act of God : 

Held, that the defendant was liable, upon the principle in Rylands v. 
Fletcher, There was negligence on the part of defendant's servants for 
which he was responsible in luw, inasmuch as proper care was not taken 

, to secure the banner in such a way as to prevent it from being blown 
into the street during monsoon weather, The presamption of want of 
due care oa the part of the defendant or his servants, which the maxim 
of res ipsa logniiur raises against him was not rebutted. The banner 
fell in a wind which was not above 27 miles per hour in velocity. 

Cases on the point reviewed. Manindra Nath Mukherjee v. Mathura- 


das Chatturbhuj 4 a Vs 
-~ — —— , assesement of——Consider.tiona ; sss Damages — .. too 
D v ngerous thing kept on the land—Duty of the person —Responsibllity ; se 
Damages D owe 


Deara land, resumption of, by Government and formed into a temporarily 
settled estate and settled with the propristor—Settlement of rent by 
revenue authoritles—Law before and after the passing of The Bengal 
Tenancy Act as to contractual rights as between proprietor and the 

. intermediate tenure-hokder under a lease ; see Ultra vires e eae 

Death of plaintiff—Right to sue—Execotor or pana ees see 


Substitution - - 
Debt Settlement Board, orders of, how to be Aditi pecs see Juris- 
diction T au 


Decree, execution of—Execttion of decreg—Section 47 Civil Procedure Code 
(Act V ef 1908)—Sale held and finally confirmed, and purchase by 
stranger, notwithstanding receipt ef notice ef stay under section 34 
Bengal Agriculiural Debtors Act (Act VII B.C.) of 1936, as amended 
by (Act VIII B. C. of 19¢0)—Appication by fudgment-debter challeng- 


ing legality ef sale, aca A a aad Ba 


ff competent to start the £rocetding. 

Soon after an appliontion for exection of a rent-decres had been filed, the 
Executing Court received a notice under section 34 of the Bengal 
Agricultural Debtors Act directing a stay of all further proceedings In 
execution, but the notice somehow escaped attention and so the proceed- ' 
ings were continued, the sile duly held and confirmed, the purchase 
having been made by stranger and the execution case disposed of on 
full satisfaction. Tne present proceeding was then started by the 
judgment-debtor by an application under section 47 of the Code of Civil 
Procedure to set aside the sale on the ground that it was null and void. 
The questions that arose were, whether soch an application could be 
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Decree—(Cenid.) : 
one under section 47 of the Code of Civii Procedure and whether the , 
present proceeding ley after the sale had been confirmed by an order of 
the Court and the execution case disposed of on full satisfaction : 

Held, (1) That the question was ons between the judgment-debtor and the 
decrec-holder and the fact that-ths purchaser though not a party to the 
suit Is interested in the result does not operate as a bar to the application 
of section 47 of the Code of Civil Procedure. 

(2) That the judgment-debtor was rot competent to resist the purchaser 
after the sale was confirmed, if he was aware of the prooseding but did 
not raise objection to the sale, 

Case law reviewed. 

No decision was given in the High Court as to the validity of sale after 
receipt of notice by the executicn Court under section 34 of the Bengal 
Agricultural Debtors Act. Sarat Chandra Gayan v. The Port 
Canning and Land Improvement Company, Limited én 

, execution of—Bengal Tesancy Act {VIII of 1885 as amended), 
section 168A, if repugnant to section 51 of the Code of Civil Proc. dure 
(ict V of 1908) and if void under sectlon 107(1) of the Government of 
india Act, 1935——Proviso to section 17(1) of the Patns Regulation 
(VII of 1819), if in conflict with section 108A of the Bengal Tenancy 
Act—Section 168A, if applicable to patni tenure. 

Section 168A of the Bengaf Tenancy Act Is a valid plece of legislation 
quite within the compe:eace of the provincial legislature under items 
Nos. 2 and 21 of the provincial list. Item No. a1 of List I is wide 
enough to cover all matters of the remedial or adjective law in relation 
to land, and land tehures, arising ont of relationship of landlord and 
tenant, Gnd includes provisions for collection and realisation of rent by 
the landlord from the tenant, 


A case of repugnancy does not arise if no aspect of any provincial ~ 


legislation encroaches upon any field other than that of the provincial 
legislature. 

It is not enough to say that section 168A of the Bengal Tenancy Act has 
introduced a provision differing from that contained in section 51 of 
the Code of Civil Procedure, , The rival existing Indian law is not 
section 51 of the Code of Crvil Procedare, but the provision of that 
section as Incorporated into the Bengal Tenancy Act, but as that prowi- 
sion, 90 far as it deals with the question of procedure in a suit or 
proceeding between the landlord end the tenant comes under Items 2 and 
ar of the provincial list, there is no existing Indian law on any matter 
enumersted in the concurrent list with which section 163A of the Bengal 
Tenancy Act can be sald tó have come into conflict, 

Also provisions of section 168A of the Bengal Tenancy Act are not 
repugnant tO section 51 of the Code of Civil Proccdare, the repugnancy 
is avolded by the express words of section 4 of the Code and con 
seqriently it is not vold under section 107(1) of the Government of 
India Aot, 1935. 


* 
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Decree—(Conid.) : 

Sectlon 1684.of the Bengal Tenancy Act applies to patni (sgire; 

Section 168A of the Pengal Tenancy Act does not in any way. affect the 
right of institution of a suit or obtaining & decree, The only restriction 
it imposes is upon the mode of execution of the decree and as no 
particular mode of execution is prescribed in the Patni Regulation itsslf 
it cannot be sald that section 163A is ia confict with the proviso to 
section 17 of the Patni Regulstioo.  Maharajad hiraj Udoy Chand 
Mahstab Bahadur of Burdwan v. Ajit Kumar Roy ... 

Decree-hoider, application by, to continue proceedings agalost the legal 
representatives of a deceased judgment-debtor, if a fresh application 





* for execution—Civil Procedure Code, sectlon 48 ; see Limitation ons 
—— ——purchasing at Court sale, conduct of—Condact of judgme t- 
debtor ; sea Exeent ion mals T vee 
Decres-hokder’s éondact, when arounts to fraud on the Coort; see 
Execution sale ane 
Defence—Act of God— "roprietor of property abutting on Vries Deane 
to public ; ses Damages + os. m 
——— — Acting from motives of prudence and foresight ; see Ejectment ... 
—-—— —— Ignorance in regard to legal liibility ; see Ejectment .. T 


Defence of India Act, crder passed under, fixing ths price of pu. at a 
figure lower than that mentioned In the contract —HEtfect of order on the 
coatract—Indian Contract Act, section 56 ; sse Contract .. ot 

» Order passed under, on 16th December, 1943, If 

affects the contrect—Contract with the assignee .for the purchase of 

goods—Good: lo.ded on railway wagons on 27th December, 1943; sse 





t areara 
* 


Contract ` "m 
Defence of India Rules, Rule 75A—Opinion—Deligate, power * of Farsi 
tion of opinion and making of the order; see Injunction... one 


— —À 








» Rule 754-—Power given to particular authority— 
Exerolse of the power dependent on the opinion of the authority— 
Formation of opinion of that authority, if can be ques'ioned in. a Court 
of law ; see Injunction - T 
— — — ., Rule 75A — Power given to partisds anlot 
Formation of opinion of that authority, when can be questioned: in a 
Court of law ; see lojunction m A 
» Rule 8: sub-rule (4), prosecution under—Form 
of sanction under clause 16 of the Drugs Control Order, 1943—Consti: 
tutloa Act, 1935, sections 49, 59 ; see Sanction? T ate 
Deposit—Bengel Tenancy Act (VIII of 1885), section tro—Order fer salt, 
' when comes to an end—Several under tenure-holders making valid and 
timesous depostts—Preference— Equitable principle. 
The o:der for sale referred to in sub-section (3) of section .170 of the 
Bengal Tenancy Act, by which Is meant the Initial order for execution of 
- the decree by sale made under ordet ar rule 17 of the Code of Civil 
Procedure, is not extinguished automatically as soon as a deposit, 
purporting to be of the decretal dues and costs is made, but sabsists till 


> 
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Deposit—(Centd ) : 
a deposit is finally accepted by the Court, and consequently, so long as 
it subsists, all person competent to deposit, the dues and costs, may, 
under the terms of the section, make independent deposits. — , 

When several persons, each competént to make a deposit under the mid 
section make sufficient and timeous deposit but at different times, 
the ona making the first deposit must on equitable grounds be givea 
preference and his deposit must be accepted. But when the person first 
applying to make a deposit is prevented by an act of the Court from 


making his deposit first, his deposit when made, must be deemad to be ' 


the first deposit, Durga Das Kothi v, Ram Dayal Samaddar .... 
Detention based on pre-existing grounds—Earller order of detention defec- 


tive merely on formal grounds ; see Detinue “coo m 
———— —, order of, can be‘passed against a person who is already under 
detention ; see Detinue T 


— — ——, mid order directing, „produced before the Court directs tho 
release of the detinue—No valid cause for detention at some prior 
stage; sre Detinno ' inn; WX 


Detimue—Detention of—Criminal Procedure Code (Act V of 1898), 


section 491, application nnder—Ordinancs No, III of 1944, if ultra vires m 


the Gowernor-General —Legislation relating to prosecution of war— 
Ordinance No. III ef 1944, clause (11), tf walid—Acting brefudicially 
te the maintenance of public order and the efficient prosecution of war— 
Order, proof of—Constitution Ac, 1935, sections 590(2), 93 Ordinance 
Me. IL of 1944, section 11 clause (a)—Burden of proof—Preof te the 
contrary—Challenging the factum oc bona fides of the erder— 
Male fides—Cancellation of previous order—kariier. erder af detention 
defective on formal grounds—Proper erder of detention on pre-existing 
greinds—Order of detention, if can be made against a person who is 
already under deteniion—Analegy of civil proceedings io Habeas Corpus 
groceedinga-—Validating order. . . 
Ordinance No. IH of 1944 is not slira vires the Governor-Goners] as to 
authorising detention ou the ground that the detinue is likely to aot in 
a manner projodictal to the efficient prosecution of the war. 
The legislation relating to the prosecution of war is within the subject 
specified in Entry No, 1 in List I. The reference to “the efficient 
prossontioa of the war" in Ordinance No. Il of 1944 as well as in the 


order of detention is to be understood in the light of the circumstances. 


in which the Ordinance came to bs passed. — 

, Clause 11 of the Ordinance No. Ill-of 1944 Is not invalid in so far as it 
prohibits certain matters belng adduced In evidenoe during the‘ men? 
of the. Ordinance. 2 

It 1s open to the detinue to show that the Order of detention oa the oii 
that it was neoessary so to do with a vlew to preventing him from acting 
fna manner prejudicial to the maintenance of public order and the 
effolent prosecution of the war was not In fact made by the Governor 
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Paga. 
Dotinue—(Contd,) : 
oc that it was a fraudulent exercise of the power. The burden of 
substantiating these pleas lies on the detinue. 
As regards proof of the orders, there is nothing in the proclamation under 
section 93 af the Constitution Act to exclude the application of 
section 59'2) of the sald Act ox clause 10(3) of the Ordinance. 
The mere fact that the detinue challenges the factum or the bona Ades of 
the order cr the fact that the Officers of the Government must naturally 
be in possession of Information on the subject is not “proof to the 
contrary’ so as to make It incumbent on the Government to adduce 
evidence In support of the order. 
The fact of cancellation of the order of 19th March, 1942 by the order of 
3rd July, 1944 and the passing of a fresh order of detention on the 3rd 
July, 1944 does not show mala fides. 
Where the earlier order of detention is held defective merely on formal 
grounds there is nothing to preclude a proper order of detention being 
' based on the pre-existing grouuds themselves, especially in oases in 
which the sufficiency of the grounds is not examinable by ths Courts, 
An order of deteation can be pissed agalost a person who is already under 
detentlan. ; 
The analogy of civil proceedings in which the rights of parties have 
ordinarily to be ascertained as on the date of the Institution of the 
proceedings cannot be Invoked in moceedings in the nature of Habeas 
Corpus. 
If at any time before the Court directs the release of the detinues, a valid 
order directing his detention is produced, the Court cannot direct his . 
release merely on the ground that at some prior stage there was no valid 
cause for detention. The question Is not whether the later order 
validates the earlier detention but whether In the face of the later valid 
order the Court can direct the release of the petitioner. Basanta 
Chandra Ghose v. The King-Emperor ae I 
- challenging the factum cr the bona fides of the order or the fact 
that the officers of the Government must naturally be in possession of 

information on the subject—‘Proof to the Contrary’ ; see Detinue - I 
s if can show that the order of the deteation with a view to prevent 
bim from acting i: a minner prejudicial to the maintenance of public 
` order and the efficient prosecuticn of the war was a fraudulent exercise 

of the power ; see Detinue eee T 1 
ste — , If can show that the order of detention with a view to prevent 
him from acting in a minner prejudicial to the milntenance of public 
order and tho efficlent prosecution of the war was not in fact made by 

the Governor’; ; eve Detinus asa es 1 

c 42. what can show against the order of deteation ; ; sve Detinue m i 
District Judge, if acted withia jurisdiction — Order not in conformity with 
the prov sions of section 404'5) of ths Bengal Agricultural Deblots 
Act—District Judge settling aside the criecs of Debt Settlement, Board 

and appellate offloer ; ses Jurisdiction $e one 238 
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Doctrine of ‘clog on the equity of redemption’, If can be Invcked by a mort- 
gagor against an equity which ho has himself created in favour of 


the mortgagee ; ste Occupancy raiyat see e. 
Documeut to be filed in office, siatu'e directing, meaning of; se 
Certificate 


Drugs Control Order, 1945, section 16, prosecution under, initiated’ without 
the requisite sanction is null and vold—Subseqnent sanction, effect of ; 
sce Sanction 


" m 


s 1943, section 16, to be strictly constrned; sve 





Ejectment—Lease, expiry 0f—Trespasser—Sub-lease by lessee—Liability 
to deliver vacant posseasion—Estoppel, waiver, acquiscence— Koidence 
to show that before lease posstasion was nol vacent—I/grorance as te 
legal liability—Prazer for damages with claim for mesne profits—~ 
Receiver, position of—Prayer for damages during the poss*ssiom of 
Receiver. 

A Receiver does not hold fcr the benefit only of the party at whose 
instanoe he is appointed. The Recelver is an cfficer of t! e Court, and 
though he holds for the ultimate benefit of the parties to the suit, the 

^ property, when it comes into his possession, becomes ‘n custcdia 
legis" ; i . z 

An act which my amount to waiver or acquiscence by one cf the trustees 
when performed in hls individual capacity cannot, when done by him as 
trustee, bind the trust estate unless it had the concurrence of his 
CO-trustee, f 

Ordinarily ignorance in regard to one’s legal liability or the fact 
that one acted from motives of prudence and fcresight cannot afford a 
defence, : 

By an indenture of lease dated May 6, 1937, certain premises In Camac 
Street, (Calcutta were demised by trustees, plaintiff and defendant No. a 
for a period of 7 years to defendant No.1: The lease had retrospective 
effect from rst September, 1931. On the expiry cf the lease, the 
trustees demanded possession of the premises, but defendant No. 1 
could not give vacant possession as there were sub-tenants on tho land, 
On November 7, 19:8, the present suit was instituted and oa roth 
Novèmber, 1938 a Receiver appoi ted ^at the instance of the plaintiff, 
took poesession. 

The oase for the plaintiff was that the first defendant was liable to deliver 
vacent possession of the premises when the lease expired ; that his offer 
to give what is called symbolic possession by asking the sub-tenants 

« to attorn to the lessors was not in law a sufficient discharge of this 
liability ; that his profession of willingness to surrender possession was 
belled by his conduct in continuing to collect rents from the sub-tenants 
after the 31st August, 1938 ; that by collecting rents in this way, 
the first defendant committed overt. acts of trespass, tFat the plaintiff 

' was compelled to ask for the appointment of a Receiver in order to 
prevent the first defendant from prolonging his trespass and - from 
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Paar, 
Ejectment—(Conid) : , 
continning to Intercept the renis payab'e by the sub-tenants ; that the 
first defendant was liable to compensate the lessor for any loss of profit . 
to them which arose out of defendant No. 1’s conduat between the 31st 
August, 1938 and the roth Novena ber, 1938. 

The plaintiff boed for recovery of possession of the said premises, for 
mesne profis and damages sgainst the first defendant for the period 
commencing on 1st September, 1998, that is, upon expiry of the lease 
"until the possession {s decreed and the Receli er discharged : A 

Held, that the defendant No. 1 could not be allowed to call evidence 
to sbow that sore of the sub-tenants who were in occupation on 1st 
September, 1938, weie there before 1st September, 1931. 

That the plaintiff along wih defendant No..2 was. entitled to reoover 
mesne profits from defendant No. 1, up to gth November, 1958, who 
zhoald be considered as trespasser from 1st September. 1958 to cth 
November, 1938, and damages thereafter, the mee:uro of both of which . 
is the rent which the latter was paying under the lease. 

The trustees’ pcwers being joint, no act performed by one trustee in 
respect to it, without the consent of the other, could bind the estate, 

That the right of the trustee lessors to reccver vacant possession was not 
renounced by tha willingness of only one of them to take delivery of 
possession In some other mode. The llibility of the fizst defendant 
to deliver vacant possession remained and it bad : ever been cischarged 
and on tho 1st September, 1938, the first defendant become 
trespasser. 

An Invasion of lessocs! right to recover vacant possession was a wrong 
to which the doctrine Actus xox, fecit reum, nisi mens sii reat cannot 
apply. 

That the oustirg of defendant No r from possession, even if it operated . 
to terminate his trespass, did not bave the effecf of passing poesessi.n , / 
to the plaintiff in asmuch as the Recelver conld in no sense be regarded 
as the plaintiff's agent. i 

Order 20 Rule’ 1a of the Code of Civil Procedure does not prohibit 
additional rellefs which a plaintiff who seeks to recover possession of 
, immovable property may wish to ax for. 

Order 2 Rule 4 la to be rezd with Order a RES Of the Code of Civil 
Procedure. 

The compensstion for loss which the plaintiff claimed, in respect of 
the period covered by the Recelver's possession, might be caught up 
under clause (b? of Order 3 Rule 4 of the Code of Civil Procedure, as it 
arose out of the breach of the contract to surrender vacant possession. 
In any event, it is within the intention of clause (c) of Rule 4 of Order 3, 
"olaims in which the re'ief sought is bised on the same cause of 
action." n 

*Meaning—The act itself does not make a man gulity, unless his inten- 
tion were so. The intent and act must both concur to constitute the 
qime—Deni. or. 2d "E 
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Ejectme nt—/Conid.) : d 
A claim for mesne profits [s virtually a claim for damages. i 
That the plaintiff was entitled to mesne profits from ist September to 9th 
Novembor, 1938 for wrongful possession of defendant No 1 aud for 
damages after oth November, 1938 for the loss occasioned by the costs, 
charges and expenses of the Receiver. 
That a prayer for damages foc the period which followed the Recelver's 


appointment oodld be joined with that for mesae profits for the period . 


which preoeded the appointment, though the former did not arise until 
after the suit had been filed, Copaldas Khettry +. Phulchand 
Pursottamdas en - 
Bquitabie right to remain in possession—Mortgage deed'con alning a clause 
that the mortgagor would only get back possession of the land on paylag 
a fair prios for any structure that might be crected by the mortgagee— 
Bengal Tenancy Act, section 26G ; sse Occupa- cy raiyat s . e 
Estates Partition Act, Collector exercising jurisdiction under, lf can decide 
question of title raised by a party interested in the proceedings ; see 





Limitation E m aes 
— —— —, section 119, scope of—Jurisdiction of Civil Court 
- when excluded ; sce Limitation ton T 


Evidence Act, section 114 Illustration (E)—Presumption—Certificate, If filed 


in office— Certificate staied In the faee of it to bave been filed, particulars ` 


of it registered under rule 79 schedule I[ of the Bengal Public Demands 
Recovery Act, 1913 and was produced by the-office ; see Certificate .., 
Bxecutlon—Bengal Tenancy Act (Act VIII of 1885), section 108(1) (a) 
Prosiso—Decree fur rent of a paini tenure obtained by landlord for 
1331-1334 B. S.— Execution—No realisalion— Putri prt up for sale in 
execution af a certificate case started by landlord for rent of subsequent 
period and purchased by landlord—Fresk execution case staricd on the. 
decree obtained by landlord for 1331-1334 B S for attachment and 
sals ef certain property of judgment-debtor other than the tenure in 
arrear — Execution, if can proceed— Application” referred to in ferm 
meaning ef —Proviso, when applicable. 

The application for execution mentioned n the proviso under 
section 168A (1) (a) does not refer to the first application ‘for 
executlon of the decree but to the particular application for 
attachment and sala of the properties of the jodgment-debtor 
other than the tenure in arresr which but for the proviso would 
be barred under section 168A (1) (a) of the Bengal Tenancy 
Act. 


To attract the proviso to section 163A (1) (a) of the Be gal Tenancy ^ 
Act it is not necessary to show that the tenancy expired after the ^ 


section 168A came into foce. 


Tho proviso to section 168A (1) (a) of the Bengal Tenancy Act will 


have no cppliotion where the landlord had parohased the tenure 
in execution of the very same decree for the balance due under 
which the subsequent execution case was started. In such a case 


Pace. 
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293 


252 


13 
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Page. 
Execution—/Centd.) : 
the landlord cannot proceed against the other audis of the 
judgment-debtor, d. e, to say, properties other than the 
tenure, a 
Where however a landlord having purchased the tenure In execution of a 
later rent decree proceeds against judgment-debtor’s other properties 
in execution of an earlier rent decree the landlord can avail himself of 
the proviso and if there is merger the execntlon will proceed. Sree 
Sree Iswar Radha ‘Ballay Jew Thakur v. Mahima Ranjan 
Roy : sg ie 244 
» each, a distinct proceeding ; see Receiver 1 ess . 198 
lf oan proceed—Landlord purchasing the tenure in execution of 
a later rent deciee—Landlord, when can proceed against judgment- 
debtrx’s other properties in execution of an earlier rent decree ; se ` 
, Execution one 244 
of decree for rent of a putni tenure against dm — of 
judgment-debtor other than the tenure In arrear, if can proceed — Putni 
sold In executlon of a certificate mle for rent of subsequent period by 
landlord ; see Execution ses 244 
proceeding, if vold—O mission to get a reoelver scpolsted under 
Order 41 rule 1 of the Code of Civil Procedure, party to execution 
Proceeding—-Property sold in execution ; see Receiver ws ten, 198 


Execution sale—Setting aside of—Civil Procedure Code (Act V of 1908), 
Order 31, Rules 66, 68, go—Waiver of fresh proclamation of sale by the 
fudgment-debtor, efficacy of—Conduct of aecree-holder, when ameunis to 
Jraud an the Cowri—Decres-holder purchaser—Duty of Court wuder 
Order-a1 Rule 66—Conduct of judgment-debtor, dilatory and 
unsatisfactory, : 

The efficacy of a plea of waiver of fresh proclamation for sale by the 
judgment-debtor depends oa the ability of the decree-holder io prove 
that the judgment-debtor knew the troe facts from which an intention 
oa bis part to walve bis right to object to a misstatement in the prochi- 
mation oan be inferred, 

If the decrae-holder knew the true facts, if he purchased at what he kmew 
was too low a figure based on an upset price accepted by the Court owing 
to his own initial misrepreseatation and subsequent suppression of 
material facts, his conduct would amount to fraud on the Court. The 
Court could not have aligwed the decree-holder purchasing at a Court sale 
to'tnke advantage of his own fraud, whatever the oonduct of the 
judgment-debtor might have been 

Order 21 Rule 66 of the Code of Clvil Procedure imposes upon the Court 
the daty of causing & proclamation of the intended mle to be made end 
requires the proclamation to be drawn up after notioe to the decree-holder 
and judgment-debtor and such proclamation must specify, as fairly and 

, accurately as possible, amongs other things, any encumbrance to which 
the property is liable. In most ceses no doubt the Court has no means 
of checking the information supplied by the parties, but the Court ought, 


——s 
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Execution sale —-(Conid.) : 7 
as far as practioable, to check the Information supplied by the parties and - 
the Court ought -to avali itself of such materi], The Court is not 
intended to act blindly on information supplied by the parties. 

Tbe sale having taken-place at a serious-andervalue Ocossioned by fallure 
On the part of the Court and of the decree-bolder, to carry ont their 
obligations uader order a1 rule 66 of the Code of Ciril Procedure and 
undoubtedly the judgment-debtor having sustained substantial injury 
thereby, the case falls within the language of order 21 rule 90 of the 
Code of Civi] Procedure and however dilatory and unsatisfactory the 
conduct of the judgment-deblor may have been, he has on the facts 
found debarred himself of the right to have the sale set asido. 
Marudannyagam Pillai c. Manickavasakam Chettiar 

Federal Court giving leave to amend a plaint : see Removal... m 
Findings ln olvil prooseding s, if binding in a subsequent prosecution founded 
upon the same or similar allezation ; see High Court 
First information report, object of ; see High Court = ste 
Frosh application for execatlon—Application by decree-holder to continue 


proceedings against the legal representatives of a deceased judgment- 
debtor ; sre Limitation 223 


Governnient, if agent of the proprietor—Government described as agent in 
the settlement record —Subsisting subordinate tenures und r the.estate— 
Resumption of Deera land by Go-ernment and formed into a temporarily 
settled estate and settled with the- proprietor or stranger; ses 


Ultre vires oo ee, 178 
Government of India Act, 1935, section ai Goodwill- Property ; ste 
Injunction T m" 136 


Habeis Corpus, proc»sedings in the nature of, if can Invoke analogy of clvil 
proceedings ; see Detinus ton 


Hetrs suing their oo-helr for recovery of possession—Rellef ; see “Substitutlon 130 


High Court—Puwer to quash police investigation before charge is preferred — 
Receipt and recording of au snformeiion report, if condition precedent 
te the setting in motion of a criminal tnoestigation—Polics, if can of tts 
own motion investigate into truth of matters alleged —Object of first 
information repori—Findings in civil proceeding, if binding” on 
subsequent prosecution on the sams or similar allegation-—Fudiciary, 
Uf can interfere with police in matters within their province—Punctions B 
qf police and judiciary—Criminal Precedure Code (Act V of 1898), ^ ~~ 
section 5014. : 

The High Court has no power under seotioa 561A of the Code of Crimiaal 

Prosedure to quash police investigation into cognisable crime before a 
vharge is preferred before the Ccurt and not unti] then. The Court in ita 
inherent jurisdiction ^ under seotlon S61A has power to make such orders 
as may be necessary to prevent abuse of the process of the Court or 
otherwise secure the ends of justice, It has no power to interfere with 
the duties of the pollos, 
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High Court—(Contd,) i 

The receipt and recording of an infomation report is not a ndiii 
precedent to the petting In motion of a criminal investigation. The 
police, if in posssesion through their own knowledge or by means of 
credible though Informal intelligence which generallv leads them to the 
belief that a cognisable offence has been committed, should of thelr own 
motion und-rtake an investigation into the truth of the matters alleged 
(see sectam 157 of the Code of Criminal Procedure). 

The object of the first information report is to obtain early information of 
alleged criminal activity to record the circumstances before there is time 
for them to be forgotten or embellished. 

"The fladings in a civil proceeding are not binding in a subsequent prose- 
cution founded upon the same or síu.llar allegations. 

It is the duty of the Criminal Court when a prosecu'ion for a crime takes 
place before it to form its own opinion and not to reach Its conclusion by 
reference to any previdus decision which is not binding upon it, 

It is of the utmost importance that the judiclary should not interfere with 


the polios in matters whish are within thelr province and into which 
ihe law imposes upon them the daty of enquiry. 


"In India, there is a statutory right on the part of the police to investigate | 


the circumstances of-an alleged coguisable crime withont requiring any 
authority from the judicial enthorities and it would not interfere with 
those statutory rights by an exercise of the inherent jurisdiction of 
the Court. > 
The functions of. the judiclary and the polles are complementary, not 
.. overlapping, and the combination of individual. liberty with a due 
observance of law ‘and order is only to be obtained by having each 
. — to exercise its own fonction, always of course subjeot to the right of the 


Courts to intervene in an appropriate case when mored under 


- section 491 of the Crimina) Procedure Code to give directions in the 
nature of kabeas corpus. 

Section 561 of the Code of Crimlaal Procedure gives no new powers; H 
only provides that those which the Court already inherently possess 
shall be preserved and Is inserted lest it should be considered that the 
only powers possessed by the Court are those expressly conferred by 
the Criminal Procedure Code and that no inherent power had survived 
the passing of the Act. The’ King- Emperor * s. Khwaja- Naxir 
Ahmad : - - 

M — 5, if gan under section gst of the Code of Criminal Procedure 
quasi police in estigation in o cognisable crims before a charge is 
preferred bafoce the Court ; see Hiyh .Court 

Hotel, if ac undertaklag ; ; see Injunction iie ET 

Incomes-tax Officer acting under section 46 sub-section (s) of Income Tax 

_ Ast, 1922, addressed to the Collector 4 certifoate—Claim against debtor, 
a pub.io demand ; see Cectilioate — 


e 


ILI Em 


, when becomes a debt due to Crown—Not for any particular 
period ; j are Certificate m a 





Pat. 


ig 


19 
195 


13 


u 
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Income-tax, when due ; see Certificate ` — Qo 
Indemnity, right of actlon in respect of, if postponed Satisfaction of 
liabilities ; ses Pleading m "T 
Indian Contract Act; sectlon 21, scope of—Nature of mistake--Payrent 
made under a mistake of law, if recovereble—Statute governing tho 
contract ; see Contract i Se 

——~, section §6—Contract for purchase of godds—Order 
passed under the Defence of India Act fixing the price of goods at a 
figure lower than that mentioned in the contract ; see Contract- - 
——, section 65, if applicable—Order passed under Defence 
of fadia Act, fixing the price of goods at a figure lower than that men- 
tioned in the contract—Effect of order. on*the contract ; see Contract ... 
——— — —, section 65, when applicable ; see Contract ae 

, section 72—Payment made under a mistake of law ds 
not the origin of a coatract—Such payment, if refaüdable; sre 
Contract . m 
Indian Limitation ek section 7—One of the dur hien minor, if 
competent to give a valid discharge ; sse Receiver - see 
Indian Succession Act, section 306, does not occupy the entire feld of legal 
representation in matters of litigation ; see Substitutlon — ... T 
—— —— 5, section 306, formulates certain powers of executors 
aod administrators ; ; see Substitution - Im 
Injunction —2Defe»ce of India Act, section 3(4)— Defence of India Rules 75 A 
(1), (3), ()—~Order requisitioning remaining portion of a previously 























requisitioned hetel—Application for cancellation of order and writ af ` 


certhorarl, if maintainable—Additional Land Acquisition Collector acting- 
under Rule 75A, if a Court—Opinion of Land Acquisition Collector, if 
may be questioned in Conrt—Mandamus, if lies—Hotel, y an under- 

taking—Good will, if froperty HAGI Government of India ane Hs 
section 1399(1). — — 

Under Rule 75A of the Defenos of India Rules, the obligation to form an 
opinion regarding oertala spe ified matters is in ths nature of a conditioh 
or qualification or limitation annexed to the power of making the 
specified orders and cirgumsoribes the scope and limit of that power. 


It is añ integral part of the power itself. So, the delegation of the ` 


power carries with it its own limitation as pırt of Itself and the delegates 
must perform the one composite act, namely, the formation of the 
opinion and the making of the order, which is a valid = of 
the power. 

No certiorari would lie, beoanss the Additional Land Acquisition Collector, 
in acting under Rule 75A of the Defence of India Rules was not'a 
Cont. 


lib. , . E 
Where such power as is mentioned in Rale 75À is given to any particular 
authority and the exercise of the power is only dependent on the opinida 


Gf that authority the formation of the opinion of that authority is clearly . 


The impugaed E being a ministerial or executive act, mandamus does 


Pace. 
13 


170 


170 
170 
170 
198 
130 


ET 


Injunction - (Contd ) : 
a matter for executlye direction and cannot be questioned in a Court of 
law. The Court cannot investigate into the grounds or the sufficiency 


or otherwise of the materials or evidence on which the opinion is ` 


formed and substitute its own opinion for that of the authority 
concerned, 
o [f such power is e£ercised in bad falth or for a collateral purpose, it is am 
* abuse of the power and not in reality an exercise of the power and the 
Court can interfere with such colourable exercise of power. 


An hotel is a business and consequently an ‘“‘andertaklog’’ in ordinary as 


well as in legal parlance. 

Some attribute of locality is common to all cases of goodwill. Goodwill 
emanates from a` particular centre or source It has a local habitation. 
It draws custom home to the source from which it emanates, These 
considerations apply to an hotel, particularly a residential botel, 


"The impugned order, therefore, under the guise of requisitioning the 
bullding, also requisitions the business undertaking of the petitioner, 
for the goodwill of his business which js property and is attached to the 
buildiogs must necessarily go along with them. This is slira vires 
Rule 75A of the Defence of India Rules and amounts to depriving the 
petitioner of his property otherwise than by authority of law and !s 

opposed to section 299(1) of the G.vernment of India Act, 1495. 
Mackertich John v. H.C Guptf^ vee - 


Int »srpretation, general rule of, adopted by Mahomedan lawyers—Rules, if 
inflexible ; see Wakf - - 
———— —— —-—- af Mahomedan Law—Difference of opinion amougst ancient 
jarista—Daty of Court in modern times; see Waki one - 
Judgment-debtor, if oan resist the stranger purchaser after confirmation of 


' sle—]udgmeot-debtor aware of the proceeding but did not raise ubjec- 


tlon to the sale ; see Decree, execatioa of one at 
———- —, I! oan urge that the application for exeoo`lon is barred 
under section 48 of the Code of Civil Procedure—Applloation for execu- 
tion made after noxice under order 31 rules 22, 66 ; see Recelver «$e 
Judiciary and pollos, functions of, are supplementary, not over lapping— 
Criminal Prosedare Code, section 491; see High Court — ...— . m 
- —— — shonld not Interfere with police in matters within thelr province; 
ses High Court - wee 


Jarlsdiction—Beragal Honeytenders Act (X B.C. of 1940), sectien g6— 





Reliefs under, if may be granted, in respect of morigage-debior, satisfied. 


by Daxsferring mortgaged premimns before January p: 1939—5wit 
under, í/ lies. 

‘Where a debt has been discharged, by amicable payment bsfore the rat 
January, 1999, the Court has no power to grant any of the rel ofs 
mentioned In section 35 of the Bengal Money-Lenders Act, 

It makes no difference In principle where the loan has been fully satisfied 

' eithec by payment id cash oc jn kind or by accord and satisfaction, 
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Pace, 
Jurisdiction—(Cesi.) ; : - 
Where, therefore, a mortgagor transferred the mortgaged premises in 
consideration of the sum found to be then due on the mortgage-bond 
On an account having been mede up and interest calculated at the bond 
rate of Of percent, per annum compound interest, long befare the 1st. 
January, 1939, and instituted after the Bengal Money-lenders Act had 
come ‘into [oroe in a sult under section 36 of the Act, for rellefs men- 
tioned therein : 
Held, that the Court had no power to grant the reliefs. Bhupendra - 
Nath Roy Choudhury v. Monoranjan Bhula m s 15a 
Bengal Agricultural Debtors Act (VII B. C. of 1956, as 
amended by Act VIII B C. of 1940), sections 18 and 44—Debt Settle- 
ment Board, if has jurisdiction to decide wkether a decree of Civil Court 
ts barred —Such decision, if wrongly made, a nulHiy. 
In an enquiry under section 18 of the Bengal Agricultural Debtors Act,. 
the voard has jurisdiction to determine whether a debt based on a decree 
of olvi] court is barred by limitation. 
In any oase such decision could not be treated as a nullity; at the most 
it would be a wrong decision on. a point of law reached in an irregular 
manner and can only be put right by proper procedure. Hafixuddin 
Mandal s. Mahim Chandra Ghosh oae deg 187 
—Bengal Agricultural Debtors Act (VII of 1936), sections 40, 
404, GOA(5)—Application before Debt Settlement Board—Rafer-nce by 
Board te Appellate Oficer, whether notice under section 34 be isstsed— 
Appellate Officer adjudged applicant not to be a debtor and hence notice 
under section 34 not necessary—Review by Board—Applicant a debtor— 
Award—Review before Appellate Officer dismissed—Petition of Revision ^ 
before District Judge under section 40A—Procesdings by Board declared 
ultra vires by District Judge—Sui? by applicant for declaration that 
District Fudge’s order is null and woid—Such suit, if les—Petition of 
review before Appellate Officer, though not in form appeal, if really so— 
Order passed-on such petition, though not ons paswd om appeal, if 
revisable by District Judge under section god, 
The Debt Settlement Board boing a tribunal of special jurisdistloa must 
mot within its powers which are limited by the statute under which it was 
created and so long as it does so, Its orders whether right or wrong 
cannot be challenged except in the manner and to the extent prescribed 
by the statute. d 
A Civil Court would have the authority to investigate the question as to 
whether a special or a subordinate tribunal has acted within the limits 
of its jurisdiction. 
Bat the speclal tribunal might be invested by the legislature with exolusive 
jurisdiction to detèmine its own authority in certain matters, and where 
it is so invested, the jurisd ction of the Civil Court must be deemed 
to have been taken away to that extent. 
Section 40A of the Bengal Agricultaral Debtors Aot enables a District t 
Judge to revise amy order right or wrong made by the Appellate Offer - _ 


—— 
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Jurisdiction—{Contd ): 
within or witout furisdicticn and that the sectlon is not confined merely 
to orders made by the Appellate Offcer on appeal. 
Altbough the District Judge set aside noi merely the order of the Aprellate 
Offer but that of the Debt Settlement Boerd as well, he cannot be 
` said to have acted without jurisdicticn even if his order be not in confor- 
mity with the provisions of section 40A (8) at the Bengal Agricaligral 
Debtors Act. 

Though the petition for review of the order of the Debt Settlement Board 
presented to the Appellate Officer was not in the form of a memorandum, 
of appeal as contemplated by section 40 !1) (d) of the Bengal Agricultural 
Debtors Act, yet it wasin substance an appeal to the Appellate Officer 
and he should be presumed to bave acted within his jurisdiction and not 

* in excess of it. E 

If an order of the Inferior Court is without jurisdiction, it is capable of 
being revised by a superior authority In the same way as an order mado 
with jurisdiction) Mohesh Chandra Shaha v. Abdul Gofur 
Chowdhury - “ 338 

—<Small Causes Cour}, if has jurisdiction to try a suit ‘aides E 
section $6, Bengal Money Lem ers Act (X B. C. of 1940}—Decree ' 
posed by Small Causes Cosei— Decree transferred to Civil. Court for 
execulion—Which Court to iry the suit undar section 26 for reopening 
af the decree and ether reliefs—Previncial Small Causes Court Act, 

~ (IX of 1587), Schedule II, Articles 4, 11, 31 and 33 

A sult for recovery of money due on a promissory note was decreed by 
Small Causes Court at Sesldah. The decreo was transferred to the. 

Court of Munsiff at Alipore for execulion. The judgment-debtor filed a 
sult under section 36 of the Bengal Money Lenders Act in the said 
Court of the Munsiff, for reopening the deoreo, The only question 
raised was One ab to the forum of the suit: 

Held , A sult for obtalning relief under section 36 of the Bengal Money 
Lenders Act is not any such sult as is exempt from the cognisance of a 
Small Causes Court under Articles 4, 11, 21 and 33 of the Second 
Schedule to the Provincial Small Causes Court Act., Re-opening of a- 
decree under section 36 1s a new species of relief. introduced by the Act. , 
The entire procedure is regulated by the provisions of the Act itself and 

. ` there is nothing in the Aot which lends countenance to the view that 
Small Causes Court Judges a-e not competent to exercise powers. giren 
by the Act, 

There is nothing in tLe Provincia] Small Causes Court Act to prevent a 
Small Causes Court Judge from making an order of restoration of 
property. Noni Lal Chowdhury v Lalit Mohan Mukherjee... 290 

Lease of trust propsrty—Learee failing to give vacant possessioa—Lessse 
realising rent from his tenant after notice to quit—Suit for recovery of 
property, for meme profits and damages by trustees against the lesee ; 

‘are Bjectment M D 259 
bep relating to prosecution of war, if legal ; see Detinup nei. UU. ly 
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* 


Limttation—Civil Precedure Cede (Act V ef 1908), section 48, order 31, 


rule 171, order 22, rule 12, order 47, rule 1—Death of judgment-debtor 

during course of execution preceedings—Application for bringing on 
record legal representatives of the deceased judgment-debior mere than 
13 years after decree, if a fresh application pinder section 48 of the Civil 
Procedure Code. 

“Fresh application” as used In section 48 of the Code of Civil Procedure 
means a fresh substantive application and not merely an ancillary one 
made with the object of moving the Court to proceed in the matter of a 
substantive application already on the file. 

When a decree-holder applied to continue execution proceedings against- 
the legal representatives of a deceased jodgment-debtor it is not a fresh 


application for execution so as to attract the provisions of section 48 of- 


the Civil Procedure Code. 

Where, however, the dearee-holder after he bas presented his acsi 
for exeoution, wants to proceed against any new party whose name was 
not mentipned in the petition cr wants to attach and sell any new 
property not Included in it, the application may be regarded as a fresh 
application for execution. 

As under order 22, rule 12 of the Civil Procedure Code the provisions of 
rules 3 and 4 of that order do not apply to execution proceedings 
there is no question of limitation for substitution of the legal represen- 
tatlves of the deceased judgment-debtor. Hrishikesh Saha v. Sreo- 
mati Radha Rani Kar 

Estates Partition Act (V B. C. of 1897); x 88, oiler 

under—Efect ef—Secticn 119/11), the preeedure under, for setting aside 

the order—Whan the jurisdiction of Civil Court is excluded— Limita- 

tlon—ZIwdign Limitation Act (IR ef 1908), Schedule I, Article 14, 

applicability of—'Set aside’, implication of. 





The words ‘set aside’ as used in Article 14 of the Indisn Limitation Act, 


implies that the order complained of is binding on the plaintiffs unless 
. and until it is set. aside and the Article cannot have any application 
when it is not necessary for the plaintHf to set aside the act or order 
in order to obtain tho relief which he claims. 
The Collector exercising his jurisdiction under the Estates Partition Act 
is not endowed with any anthority to decide any question of title which 
might be raised by a party interested in the preceedings: Section 88 


oaly allows the Deputy Collector to Pa into the question of posses- 


sion and nothing elso, 

The right which a person has under the e law of bringing a sait in 
Civil Court for declaration of title is not in any way affected or curtailed 
by the Estates Partition Act, and with reference to such suits for de: lara- 


ticn of title a co-proprietor is in exactly the same position ss g , 


stranger. c 
.Section 119 of the Estates Partition Act excludes jurisdiction: of Civil 
Courts only in matters whioh relate to the mode or determination of 


the Government revenue or to the details of partition and allotment and 


E 


223 
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Paar. - 
Limitation—(Ceoxii.) : 
it does not oust the jurisdiction of Courts in matters involving sae 
of title, 

. Where the lands in dispute mre revenus-fres properties which did not 
appertain to any revenue-paying estate at all, the partition Collector 
"had no jurisdiction to partition it under the Estates Partition Act. 
Bimalendu Roy v. Shebaits of Delty Gopal Deb — .. ee 252 

Limitation Act, Schedule I, Article 14, applicability of—'Set aside! meaning 
of ; ave Limitation ` T" 
Litigant, if can take alternative and inconsistent points; ae Pleading vi 
Mahomedan Law, interpretation of—Difference of opinion amongst ancient 
2 Jurists— Duty of Court in modern times ; see Wakt T "T 
Mala fides—Cancellation of the order of the 19th March, 1942 by the order 
Of 3rd July, 1944 and the passing of fresh order ; se Detinue aT 
Mandamus—Order of Land Acquisition -Collector under Defenoe of India 
Rules, Rule 75A ; ses Injunction ET - 
Mesne profits, claim for, nature of ; see Ejectment tea x 
Mttwall, if can be removed by the Wakif ; we Wakf 2 ae NT 
Negligence, definition of ; se Damages T E 
áo, sentias of ; ave Damages > € Qo 
Notice, when reasonable ; see Pleading aia see 
Occupancy ralyat—Bengul Tenancy Act (VILI of 1885), section 26G— 
Application under, i/ may be allowed em ierms—Clause sn mortgage 
deed that moriguger would only pei back possession on paying fair price 
om buildings to be constructed by mertgagee—Such clause, if ‘cleg on 
equity of redemption’—Merigages, if has right to retain structure, 
sniess the price of structures is paid to him—Mortgages, if Hable te pay 
rent—Morigages, if must pay something in lien. of rent wakile in 
possession, ` 

A ploce of land was mortgaged in usufructuary form. The land was then 
producing nothing. The intention of the mortgagee was to build and 
there was inserted a clause in the deed that the mortgagor would only 
get back possession of the land on paying a fair price for any structures 
that might be erected by the mortgagee. The mortgagor filed an 
application under section 26G of the Bengal Tenancy Act, to recover 
possession. The Munsiff, holding that the debt was discharged, mado 
the payment of the value of strocturea a condition precedent to the 
mortgagor being put in -possession, The learned Subordinate [udge 
held that the mortgagee bad no right-to remain in possession and allowed 
the aforesaid application : 

Held, that a mortgagor cannot be put on terms by an order allowing an 
application under section a6G-of the Bengal Tenancy Act. 

That the mortgage having been extinguished, the mortgagee has no 
title to the property but by virtue of the agreement he has an equitable 
right to remain in possesion, until he is paid for the strootures, as he 
was induced to lay out money in structures which would enure to the 


benefit of the mortgagor. 


m $g 
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Occupancy ralyat-—(Conid.) : 
That the abovementioned clause ín the etree deed has no doubt 
the practical effect of a olog on the equity of redemption but it cannot 
be avoided. 
That the doctrine of “olog on the equity of redemption” cannot be invoked 
by a mortgagor against an equity which he has himself created in favour 
of the mortgagee. Jyotilal Mandal v. Birnbala Dag ... aie 
Orders of Debt Settlement Board, how to be challenged ; see Jurisdiction ... 
Ordinance No lil of 1944 is not stra vires the Governor-General as to 

authorising detention ; sev Detinue m oe 
s Clause 11 is not invalid in so far as it prohibits 
oetain matters being adduced in evidence during the currency of the 











Ordinance ; see Detinus RS sis 
Partition Collector, If can partition revenue-free properties not appertaining 
to any revenue-paying estate ; see Limitation i E m 


Payment made under a mistake of law is not recoverable under the English 
Common Law, lf applicable, where there is a statute governing the 
questlon ; see Contract " - 

Permanenutly settled estate—Recital in the makarrar! lease that ihe estate 
had been redeemed from reat or revenue ; see Abatement of rent wae 

Person, proper, to be substituted in case of death of plaintHf or defendant— 
Causes of actlon directly affecting property ; see Substitution see 

Piatnt, amendment of—Fedoral Court ; sse Removal des m" 

Plaintiff, death o£—Right to sue—Exeoutor or administrator ; sse Substi- 
tution a T 

Pleading —Pisa, alternative and inconsisient—Onus of proof —Each side 
~ adducing evidence—Admission by witness— Hvidence—~No prrsonal 
knowledge—Agent contracting in his own mame, liability of—Principal, 
agent and supplier—Ceniract Act (IX of 1872), section 223—4Agtni— 
Notice of termination, when reasonable—Contrad Act, section 223— 
Indemuity—Unlaw/ul aci—Righi of action in respect of indemnity, 

_ if postponed to satisfaction of liability —Commission, when poyaMe. 

A litigant is within his rights in taking alternativa and inconsistent 
‘points, as in the case of the borrower of an article belooging to the 
plaintiff who was alleged to bave damaged that article and pleaded (a) 
that it was irreparably hroken when he bad it, (b) that it was perfectly 
all right when he returned it, 

When each side has adduced its evidence, the question of onus of proof 


» has Jost al] the great importance which at one stage It had, and would , 


only resume its importance if on considering the evidence as a whole 
Irrespeotive of which side adduced it—the Court were left in reasonable 
doubt on any material question. f 

An admission by a witness put forward by one side as a witness of truth Is 
not to ba entirely disregarded as evidence against that side merely 
because, the matter In question being outside his personal knowledge, 
his statement (if to the opposite effect) would not be evidence la its 
favour, 


Paar. 
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Pleading—(Coxtd,) : - x 

It may falrly be assumed that a min who takes ou the management of a ` 
large and ancient business must mike himself reasonably acquainted 
with Its past history and 1f he-readily admits that something happened in 
connectlon with his business before he came on the scene that admission 
may be evidence of considerable importance against his employers. If 
he has not ascertajned the truth: of any matter about which he is 
questioned he can always and essily say ‘I don’t know’. 

If an agent expressly contracts in his own name he oannot escape liabllity. 
on his contract though by section 233 of the Contract Act the other 
party might elect to hold his principal liable also or in the alternative. 
The case in which though disclosing the name and identity of his 
principal the agent contracts personally is not one of those cases ; but in 
that case there is no need to presume such a contract because there is 
such a contract and the case is covered by the first nine words of 
the section, . , 

Where a party acted or intended to act as a principal against the . 
suppllers is not Inconsistent with hls being an agent as against 
the principal. i 

- In commerce the word agent does not always mean agent nor an indepen- 
dent contractcr. It is not misused to describe a man who sopplics a 
. manufacturer with his materials. 
` A oontract in which a man who distributes a manufacturer's products to 
the public is described as an ‘agent’ (and permitted so to style himself) 
embodying certain features is a trae agency contract. 

What notice is reasonable is a question of fact. f " 

In this case both parties contemplated and it was an implied term of their 
contract that the defendant should in his own name enter into contracts 
for the purchase of bones to be produced by the suppliers and thereby 
incur personal liability to those suppliers: If the defendent wasnot  - 
authorised to contract in his own name it cannot be said that it was 
unlawío] for him to doso, Whether the case comes under section 222 
of the Contract Act depends on the temsa express or implied, of the 
authority conferred upon him, 

‘The authority conferred on the defendant was an authority to make con- 

_ tracts for the supply of banes—bones unlimited In quantity 1 

Held, that he was authorised to make contracts with suppliers in his own 
name and he became entitled to an indemnity against acy personal 
Hability in respect of any contract for the purchase of bones, the moment * 
he, his name or the plaintiffs (principals) entered into such a contraot. 

The defendants’ right of actron in respect of indemnity is not postponed 
to his satisfaction of the liabilities against which he claims indemnity, 

He is under thóse liabilities 

No commission was payable till the delivery of bones, but it -was earned 
and due (as distinct from payable) when a binding contract for the dellvery 
of future bones was made—conditioaally on those bones being delivered 
or tendered, Whother or not at the date of delivery or tender the defen: 


Piar. 
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Pleading—(Conid ) : 
dant was still the plaintiff,’ agent, he was entitled, if and when his work 
bore its unsavoury fruit, to be paid for hl work. ped Valley 
Bone Mills Co., Ltd. v. Kally Nath Dutt 

Polico, statutory right of, to Investigate cognisable crime, aoa not be lines 
fered with by the Judiciary by an exercise cf the inherent jurisdiction ; 
see High Court € owe 

Prayer for damages for the period which followed the Receiver's appointment, 
if can be joined with that for mesne profits for the poriod whioh preceded 
the appointment—Recelver, appointment of, pending sult for recovery of 


property ; see Ejectment E eee 
Presamption—Continued representation of parties In successive execu- 
tions—~Each execution is a distinct proceeding ; see Receiver wae 


— — arising under section 114 Illustration (E) of the Evidence 
Act—Certificate stated In the face of it to have been filed, particulars of it 
registered under rule 79 Schedule JI of the Bengal Public Demands 
Recovery Act, 1913 and was produced by the office —Certifizxate, if filed 
in office ; see Certificate ios PU 

‘Proof? to the contrary —Detlnue challeaging the factum or the Jona fides of 
the order or the fact that the officers of the Government must naturally 





be in possession of information on the subject ; see Detinuo... eae 
Proprietor, duty of—Heavy object suspended over a high way—Support by 
artificla] means ; sse Damages m" one 
— of property abutting on highway—Damage to member of 
public—Defcnoe ; see Damages Pn das 

of property abutting on highway, duty of—Danger to public; 

me Damages xis m 


Prosecution under section 16 of the Drugs Control Order, 1943 initiated 
without the requisite sanction is null and vold—Subsequent sanction, 


effect of ; see Sanction “ " 
Provincial Govern ment, if can initiate endairy Into the conduct of a member 
of an All-India service ; ses Removal - 


Public demand—Claim against debtor—Bengal Public Demands Redeg 
Act, 1913, section 3 sub-section (b) and Schedule I clause (3)—Income- 
tax Officer purporting to act under section 46 sub-section (a) of Income- 

tax Act, 1922 addressing to the Collector a certificate E it; see 
Ex ise m 

Recelvet—Rscriser, appointed under Civil Procedure Code (At y of 1908) 
erder go rule 1, if necessary pirty to execution froceeding — Effect of, 
non-jeindser—Such receiver, if party to successive executions, when 
made party in one—Such receiver, if “party to suit" or “representative 
of party to suit" under section 47 of the Code, when made pariy in 
execution proceeding for first time— Application for execution by major 
decree-holders enly—Limitation—Time, ij prevented from running— 
Limitation Act (IX of 1908), section 7—Civil Procedure Cede, order 21 
rule 16, notice under—Previrions, if apply where both trengferer and 
transferee join in application. 
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Recelver—(Centd ) : 
The words "parties to the sult” or the words, ‘thelr representatives" in 
section 47 of the Code of Civil Procedure cannot be extended to includa 
a receiver appolnted ander Order XL Rule I of the Code to take charge 
of property which is subsequently sold In execution of a deoree suffered 

by the owner thereof. 

“Nor can it be said that the omission io wks socha renelvec’a party to tbe 
© execution proceedings whish have led up to the sale renders those 

proceedings vold. 


A recelver in insolvenoy, appointed under the Provincial or Presidency - 


Insolvency Act, stands on a different footing from a receiver under the 
Code of Civil Prooedure. s 
‘Case-law reviewed. E 


Esch execution is a distinat proceeding and thero is no presumption of 
continued representation of parties in successive executions, 


Whore therefore a receiver in office was made party In execution proceeding | 


he or the sucoeeding receivers, who were not in fact made party in 
subsequent execution proceeding, could not be regarded as “parties to 

the suit? within the meaning of section 47 of the Code of Civil 
- Procedure. 

Jolnder of a recetver In execation proceedings does not make him a party 
to the sult within the meaning of section 47 of the Code of Civil 
Procedure. . 

According to section 7 of the Indian Limitation Act, where one of the 
deoree-holders was still a minor, limitation for execution of decree by 
major decree-holders would not run against any of them till the minor 
attained majority inasoroch as the other decree-holders were not compe- 
tent to give a valid discharge without thelr concurrence, 

The provisions of order 31 rala 16 of the Code of Civil Procedure applied 
only where application for execation was made by transferee of decree 
and not where the transferor and transferee-both joined. ^ ^ 

Where on an application for execution being presented, the Court ordered 1t 
to be registered as one by the decree-holders alone, and whether joint 
execution with the assignee would be allowed or not was left over to be 
considered after the jodgment-debtor and the pro forma deoree-holder 
appeared, there was no ocoasion for the issue of notice under order a1 
rule 16 of the Code of Civil Procedure. 

Where an application for execotkn is made after notice under order 91 
rule 22 and order at rule 66 the Judgment-debtor is debarred from taking 
an objection that the application was barred under section 48 of the Code 
of Ctvil Procedure. Satyansrain Bonorji, Panchanan Das v. Raja 
Sree Sree Kalyani Prasad Singh Deo Bahadur a Re 

appointed under order 40 rule 1 of the Code of Ciril Próoedare, 

Jf to be considered as party to the sult or his represen tativo within 
the meaning of seatlon 47°; zee Reoalver 

+ non Appointed under Provincial or Presidency Insolvency Act and ons 


— 





sse ese, 
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under order 40 ruler of the Code of-Ctvil Precedure, position of j see 
Réoeiver € 
Recelver’s possession of property, nature of ; see Ejectment sad is 
Recital tn the mokarar| lease that tho estate had been redeemed from rent or 
revenue—Permaánently settled estate ; sre Abatement of rent as 
Regulstion VIL of 1819, section 17 Proviso " hes 
Rollef claimed being recovery of possession by soma heirs apán a co-helr— 
Prayer should be for joint possession-; see Substitution — |... 
Removal— Removal of member of Indian Civil Service—S-cretary of State, 
if can remeve—Constlintion Act, 1935, section 240, rub-section YT3— 
Rule 55 of the Civil Services (Classification, Control and Appeal) made 
weder section 96H of the Government of India Act, 1919—Limitatton or 
qualification on the power of the Crown to dismiss dis servant at will— 
Remedy—Cortificate, form of—Ceonstiiution Act, 1935, section 205. 


Per Curiam: The Secretary of State can remove a member of the Civil 


Service.: 

The question whether there was any limitation or restriction enforceable 
by action on the power of the Crown through the Secretary of State a5, 
to dismiss a mer ber of Indian Civil Service, and lf so, whether such 

` mitition or réstriction was or was not complied with in fact before the - 
order for plaintiffs removal io June, 1940, Involves the true oonstruction 
of section à o of the Constitution Act, 1935 : . 

Held (per C. y. and Zafrulla Khan, F.: Varadechsrior, F. conira) : 
Sub-section (3) of section 240-0f the Constitution Act, 1935, imposes “in 
oertain cases certain stdtntory obligations to be carried out before. 
dismissal is effected breach of which will give to the person adversely 
affected a cause of action. 

Where there Is an enquiry and as á result thereof some authority definitely 
proposes dismissal or reduction in rank, the person concerned shall ba 
told ín full or adequately summarised form, the result of that enquiry, 
wand the findings of the enquiring officer and be given an opportunity of 
showing’ cause with that information why he should not suffer the pro- 
posed dismissal or reduction of rank. 

Per Váredacheriar, F.: A comparison of clause (3} of section 240 of the 
Constitution Act, 1935 with rule 55 made under section 96B of the 
Government of India Aot, 1919 will show thit ‘(subject to oertain 

. differences of wording) the general principle of notice and opportunity 
for defence as well as the exceptions to its application have been inoor- 
porated in the statute itself while the detalls of the procedure by which 
the principle Is to be given effect to are allowed to remain matters 
for rules. 

Clanse-(3) of section a40 of tho Constitution Act may be claimed to be a 
qualification of or even a part of the declaration contained in clause (1) of 
the same section as to the natura of the tenure, 

Rule 55$ mado under section 96B of the Government of Indis Act, 1919 is not 
inconsistent with secticn-240 alause (3) of the Constitution Act, 1935. 
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$ Pase. 
Romoval—(Contd ) : i 

Section 240 (3) of the Constitution Aot, 1935 Is of general application to all 
officers and is not liml'ed to members of the All-India Services. If, in 
any case, cause is shown before the enquiring officer, any representation 
which the officer charged may make will form part of the record and 
will be considered in due course by the authority finally dealing with ~ 
the matter, i 

According tothe elaborate procedure. prescribed by the latter part of 
rule $5 made under section 95B of the Government of India Act, 1919, 
what was required was that the charges sbculd be communicated to the 
person charged, with a statement of the allegations oa which esch charge 
was based and of any other circumstances which it was proposed to take 
into consideration in passing orders on tlecase, The cfficer charged 
can put in a written statement of his defence, ask for an ‘oral enquiry 
if he so desires and also ask to be heard in person, The Enquiring Officer 
was expected to make a record of the evidence and to state bis findings 
and the grounds thereof. The rule did not contemplate the officer 
charged being given a copy of the finding of the Enquiry Officer and 
permitted to canvaes its correctness, The steps provided for in the rule 

* will bé equally necesmry under secticn 240 (3) of the Coostitution Act, 
1935. There is nothing in the language of clause (3) to indicate that 
anything more or anything different was to be given after the enquiry 
had been completed in the presence of the officer oharged and the 
Enquiring Officer had made his report, 

The Provincial Government has authority to initiate an enquiry Into the 
conduct of a member of an All-India service. ^ ~ 

"ho matter of the inquiry is primarily one for the decisicn of the exeoutive 
authority, 

Per C, F. & Zafrulla Khan, F.: In the yluw which they took of section 240 

_ Of the Constitution Act, 1935, they thought it unnecexary to decide to 
what extent, if at. all, rules 50 and 55 made under section ¢6B of the 
Government of India Act remain In force after the ist April, 1937. The e 
question whether rule 55 was in force or whether or not It was la fact in 
the present case complied with is not relevant, for fallore, to comply 

` with such a rule could “not give tho plaintiff any legal cause of 
action. 

It is not possible to construe sub-section (4) of section 240 of the Coostitu- 
tion Act, 1935, #0 as to exclude the jurisdiction of the Court to determine 
whether or dot the opportunity to show cause has or hasnot been 
reasonable. 

The opening words of section 240 of the Constitution Act, 1935 '"'Exoept 
as expressly provided by this Act” include a limitation or qualification on 
what follows in sub-section (1) by provisions found later on in the same 
section as by provisions found elsewhere in the Act. 

Breach of sub-section (2)0f section 240 of the Constitution Act, 1975 $ 
gives risa to a cause of action for a declaration that the dismissal is a 
nullity as having been given by one without authority to dismiss, 


~ 
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Removal—(Cesid.) : 
The proper autbority (in. the case of Civil Servint, vis., Secretary of 
Stato) has at all times tho lega] power of dismissal at will, . 
Sub-section (3) ot section 240 requires that as and when an ,autbority is 
definitely proposing to dismiss or to reduce in rank a member of the 
Ciril Service he shall be so told and he shall be given an opportunity of 


putting his case against the proposed action and as that opportunity has . 


to bs a reasonable opportunity, the secti :n requires not Only notification 
of the action proposed but of the grounds oa which the authority le 
proposing that the action should be taken and that the person concerned 
mast be given reasonable time to make his representations against 
the proposed action and the grounds on which it is proposed to be 
taken. ~ za - 

Per Varadachartar, F. : The Court has no right to examine the correctness 
of the inferences drawn or conclusions reached by the Enquiring Officer 


Or by the responsible authorities. Any opinion that the Court may ` 


form On these points or on the appropriateness of the punishment 
meted qut to the officer cannot be allowed to influenoe the consideration 
of the only point open to examination by tho Court, Same. the 
adequacy of the opportunity afforded to the plaintiff. 

Per C. F. & Zafrulla Khan, F.: (Varadacbarisr, ] expressing no 
Opinion): 'The proper remedy for wrongíul dismissal of a member of 
Ciril Service is damages for wrongful dismissal in breach of the statutory 
Obligations imposed by sub-section (3) of section- 240 of the Constitution 
Act, 1935. Hn» is not entitled to a declaration that he has never been 
dismissed or that he still remains a member of the service 1 

The case being an exceptional one, leave to amend is given at a late stage. 
The Federal Court in this case being the first appellate Court, the Court 
woald give leave to amend and attempt to assess the damages, had there 
besa proper materials for assessing damage: before the Court. 

Per Curiam: Tho Judges of the High Court added a note to their jodg- 
ment that several substantial questions of law as to the interpratation of 
Gorernment of India Áct, 1935, were Involved in the case and they 
accordingly certified that it was a fit case for appeal to the Federal 

> Court i * 

Held, that the certificate oomplied with section 205 of the Constitution Act, 
1935, the intention of the Jodges being quite plain and there being no 
particular form of cortiHoate required. Secretary of State for taala 
y. 1. M. Lall En m" 


Representation of parties, continued in successive execution mede f 


Presumption ; we Receiver ase 
Repugnancy, if arlese—No aspect of any provincial legislation enoroaches 
upon any field other than tust of the peor) legislature ; aeg Deoroo, 
execution of ös T 
Reeponsibilit y—Keep!ing dangerous thing on one's sland ; oes Damages. 
Reveuue officer, duty of—Bengal Tenancy Act, section 131-—-Contraot 
between proprietor and tenant—Contract subsisting at the time af 


- * id 
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evontio—(Centd,) : 
à settlement prooeedings, determining the rent in a particular way—Settle- 
ment not acoepted by the propristor ; ses Ultra wires — u iss 
Revision—Superior authority—Inferlor Court acting withont jurisdiction ; we 
- Jurisdiction p ow 
Right of person to bring a sult in Civil -Court for declaration of title, if 


affected or curtalled by the Estates Partition ee one posi- 


thon of ; sss Limitation sts one 
—— to sue— Death of plaintiif—-Executor or administrator ; see Substitu- 
tlon vee 


Sale of Goods Act, section 39—''Dellvery to the Rallway Cou 
Possession given to carrler—Contractor was the consignee—Buyer and 
seller ; see Contract m 

Sanction— Drugs Control Order, 1043, section P EDEN to be strictly 

observed—Prosecutton instituted prior to the giving af sanciion— 
Proceedings, if null and wid. 

Where special statutory powers are conferred and speolfio provision is made 
in the statute as to the manner in which the powers are to be exercised, 
thay-should be exercised by the authority and In the manner specified In 
the statute and in strict conformity with the provisions thereof. 

As clause 16 of the Drugs Conzrol Order, 1943, authorises the previous 


sanction of the Provincial Gorernment no valid objection can be taken , 


to the form of sanctión given under that clause for prosecution under 
wob-rule (4) of section 81 cf the Defence of India Rules to the effect 
that the form did not comply with the provisions of sections 49 and 59 
of the Government of India Aot, 1935." 
^ The words of clause 16 of the Drugs Control] Order, 1943 are imperative 
-and it is essential that the provisions should be observed with complete 
strictness and where prosecu-lons have been initiated without the requi- 
site sanction, that they shculd be regarded us completely null and void, 
and if sanction ls subsequen:]y given, that new proceeding should be 
commenced ab initie, : 
The prosecution in this case was institnted witbont the previous sanction 
required by clause 16 of the Drugs Control Order, 1943, and-It is not 


posalble to sever the proceedings prior to the date of grant of sanction. 


from those oocurring on and after that date: 

Held, that when the sanction was obtained, no new start was made, and 
the whole proceedings in this case were null and void. Basdeo Agar- 
walla v. Tho King-Emperor - 

Secretary of State can remore a member of Clvil Service į ses Removal - 
Smalt Causes Court Judge, if oan order restoration of property; se Juris 
diction 


Judges, if -competent to exercise powers given by 
Bengal Money Leaders Act, seotion 361 ; see Jurisdiction —....— . is 
Splitting up the payment, if permiasible—Payment made under the con- 
tract—Order passed under Dafenoe of India Act, fixing the price of goods 
at a figure lower than that mentioned in the contract ; are Contract 
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Statute, construction of—Speolal statutory powers conferred and specific 
provision made in tas statute an to the manner in which the: HONOR ars 
. to be exercised —Strict construction ; see Sanotlon. a on 
——— directing a document to be fled in ofioe, € of; see 
Certificate g on 
Substitution Death of plaintif—Right of actien, survival ef Leiers of 
administration, if mecessary—Indian Succession Act (XXXIX ef 1925), 
section 306 — Plaint, amendment of. 

In case of death of plaintiff, the right to sue survives to persons other than 
executor or administrator. 

Under general principles, the causes of action survive a deceased 

" plaintiff. 

The rule laid down in section 306 of the Indian Sucoession Act, 1925 
formulates certain powers of exsoutors and administrators, which does 
not occupy the entire field of legal representation in matters of litigation. 

Provided the parties concerned are exempt. under section 212 (a) of the 
Indian Sucoession Act, 1925 from applying for letters of admjnistratlon, 
the proper persons to be substituted in the deceased's place for the 
causes of action directly affecting property are not only the heirs of a 
deceased plaintiff or defendant who died intestate but the law requires 
that all asoertainable heirs should be substituted + 

A instituted a salt against his youngest son, D, who 1s the opposite party 
in the application for substitution, for a declaration that certain convey- 
anoes which he had executed in D's favour, were inoperative and vold, 
and for recovery of possession of property which was the subject-matter 
of those conveyances and also to set aside a money decree which the 
defendant D obtained against him, The plaintiff died intestate 
and his heirs apply to be substituted in his place as plaintiffs in 

c the suit. 

D, the defendant, urged that as A died intestate and no letters af. adminis- 
tration have been granted, section 306 of the Indian Sucoesalon Act, 
1925," wa8 a bar to the application : 

Held, that the right to continue the action survived to heirs and 
section 506 of the Indian Succession Act was no ber. 

It was also contended that the special facts in the present case make it 
desirable that one or more of the helra of A, the plaintiff, who seek 
to prosecute the suit, should take out letters of administration, as one of 
the reliefs claimed was recorery of possession of propecty by some belrs 
against a oo-3eir, the claim being based on the allegation that all the 
heirs had inherited a share in it: 

Held, that such objection was met by amending the plaint so as to make 
the prayer for recovery of possession a prayer for joint possession with 
D the defendant, Bireswar Ghose v. Srish Chandra Ghose wee 

Sult for ejectment, masne profits and damages, If lies; see Ejectment ies 
—— for recovery of trust property by the trustees—Ousting of leaseo’s possos- 
sion of trust property by the appalntmrent of receiver at the instanoe of 
the plainthff’s lesors ; arg | feotmant S - w 
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Suit foc recovery of property, for mesme prof's and damsges by trustees 
against their lessee—Lexsea, if can produce evidence to show that the 
property was ‘not vacant at the time of execution of lease; see 


Ejectment , T ase 
—— foe recovery of trust property from lessee, for mesae profits and damages, 
if lies; see Ejectment E T 


-— for recovery of property, meme profits and damages—Receiver, appoint- 
ment of, pending sult—Receiver ousting lessee defendant—Prayer foc 
dam»ges for the period whioh follows the Receiver's appolatmeat joined 
with that for mesne profits for the period which preceded the appoint- 
ment ; see Ejectment vis m 

Supplier of materials to manufacturer—Agent ; see Pleading — ... "e 

Trustee—Walrer or acquiesoence by one of the trustees, effect of— Trust 
estate ; sre Ejectment ov see 

—— lessors, right of, to recover vacant possession, if affected by tha 

willingness of one of the trustees to take delivery of possession of 

property with sub-tenants on the land ; aee Ejectment is owe 


Ultra vires—Code of Civil Procadure (Act V of 1908), section 80—Netics— 
Calculation, if date of service to be excitsded in—Temporarily witled 
estate— Resiupéion-—Regulation II of 1819—Propristory right leased out 
in pwési right—Right Yo have periodic settlements as preprietor trans- 
ferred to lessees— Lessees recorded in such setil-ment as tenure-holder— 
Refusal ef propristor to take setilement—Government take over direct 
managesment-—Regulation VII of 1832—Government, if sticeesser er 
representative of preprietor—Bengal Tenancy Act (VIII of 1883), 
Chapter X—The revenue officer, if can ignore the terms of lease regarding 
reni—Section 104 (H) and (F). i 

The perlod of two months as laid down in section 80 Civil Procedure Code 
should be taken as exclusme of the day on which the notioe is 
served, 

The sult should be regarded as premature and unsustainable in limine for 
non-compliance with the provision of sectlon 80 Civil Procedure 
Code, ^. 

Before the passing of the Bengal Tenancy Act, 1835, the position was that 
where deara lands were resumed by Government and formed into a 
temporarily settled estato and settled with the proprietor, tae settlement 
of rent by the revenue authorities could not disturb the contractual 
rights as between’ the proprietor and the Intermediate tenure-bolder 
under the lease. This only happens where the proprietor who had 
granted tha lease took settlement of the new towzl but not 
Otherwise, 

After the passing of the Bengal Tenancy Aot, 1885, section 193 (which now 
forms part of sectioa 191) did not empower the revenue officer to fix 
rent affeoting contracts made before the Act. Even if he had so fired 
reat, the grantor of lease though becoming the holder of the estate 
could not recover rents on this basis, la excess of that reserved in lease 
and tha tenant could, on the basis of such lease, resist any sult by such 





Pass, 
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Ultra vires—(Cont d): 
landlord for recovery of rent settled by the Revenue Officer even though 
the tenant did not challenge the entry of rent in settlement roll onder 
section of (H). 

Except in cases where section 191 Bengal Tenancy Act applies, if there is 
a contract between the proprietor and the tenant which according to the 
revenue officer was subsisting at the tine of settlement proceedings and 
which determines the rent in a parlicular way, the revenue officer is 
bound to give effect to his own viows of the terms of the contract and fix 
the rent on the basis of the same, and it is immaterial whether the 
settlement is acoepted by the proprietor himself oc by a stranger. 

The.Government is in no sense an agent of the proprietor though it was 
so described in the settlement records yet it occupies the position of 
landlord with regard to all sabsisting subordinate tenures under the 
estate. The Province of Bengal v. Midnapore Zemindary Com- 
pany, Limited à ese is 

Waiver—Sale, confirmation of—Stranger purchaser—Judgment-debtor aware 
of the proosediogs but. did not raise objection to the sale ; ses Decree, 
execution of : tes m 

of fresh proclamation for sale by the judgment-debtor, efficacy of, 
depends on what ; see Execution sale m one 

Wakf—Mxkammadan Law—Power to change ths terms of or ihe personnel in 
the aal deed. mot reservedin the deed—Waki/, if cam alter the same 
after the wal was in force—Opinions of Abw Hanifa, Abu Yusuf and 
Imam Hokommed—Fatws Alamgiri, the recognised authority in India 
abeunt wal/—Ojpinion of Imam Mohommed adopted, 

It ls quite trus that on account of the high jodicluy office held by Abu 
Yusuf the Mahomedan doctors attach the highest authority to his 
opinion on the matters of olvil law, though in matters spiritual ani 
those relating to inheritance the views respectively of Abu Hanifa and 
Imam Mohomm -d are considered authoritative. It is also a general rule 
of interpretation adopted by Mahommedan lawyers that when there is a 
differeace of opinión between the three masters (Abo Hanifa and his two 
disciples Abu Yusuf and Imam Mohommed) the opinien of two Is allowed 
to prevall against the opinion of the third. (Vide—Mollah’s Mahomadan 
Law, 12th Edition page 25'. These rules aro however not inflexible rules 
of law, nor are they of universs! application. 

In the early days when new points arose and the decision had to depond 
on inferences drewn from other fatwas or from analogy, it was open 
to the learned doctors to prefer one opinion to the other which they 
considered more correct and consonant with the other princ ples, 
inasmuoh as the three imams were not lawgivers but merely interpretors 
of law, 

It may bo that there was some difference of opinion amongst the anolent 

. jurists but the duty of the Court In modern times is to see which of 
the two opinions, if any, has been accepted by later commentators who 
are of recognised authority in Indis, and if we find that they have 
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Wakt—(Conta.) : 
consistently adopted one particular view to the exclusion of the other, 
. It would be presumptuous to attempt at this day to decide the point on 
the basis of original authorities by application "of any general role of 
interpretation. 

It would be wrong for the Cour-s on a polnt of this kind to attempt to put 
their own interpretation on the Quoran in opposition to the expressed 
ruling of commentators of such great antiquity and high authority (as 
the Hedaya and Fatwa Alamgiri). . 

According to Abu Yusuf the Mutwalll is taken to be a deputy cf the wahif 

“and is consequently removable by the latter at his option, whereas 
acoording to Imam Mahommad the Mutwalll is a deputy of the bene- 
ficlarles and consequently the wekif has no power to discharge him 
unless he reserved such power st the time of dedication, Siddiq 
Ahmed Choudbury v. Sayed Ahmed Choudhury . ... ae 

War, legislation relating to prosecution of, If legal ; see Detinue es 
Witness of truth, admission by, effect of ; see Pleading aie T 
Wrongful dismiss! of a member of civil serrice—Remedy ; ae Removal... 
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TOPICAL TITBITS. 


"The great war is happily over. The world will hail it as a 
reliof. 
g + * * * 

India has suffered much during this catastrophe both in men 
and in material resources. In men she has suffered most through 
the Bengal famine of the year 1943. In money she has become an 
absolute dependent on the British sterling currency. She has 
neither got independence nor dominion status. On the other hand 
for all these woes and worries of a world wide war she had to bear 
the burden of a terrible Act namely the Defence of India Act and 
all the ordinances connected therewith. i 

* + * : * 

We shall not criticise any provisions of this Act nor the method 

in which it has been administered. All is well that ends well The 
` war has ended in the victory of our masters. What we need is 
relief, relief for the millions of India who are suffering froma 
thousand disabilities on account of the very severe nature of this 

Act, viz, the Defence of India Act. 
* * * * a 

We do not suggest that the whole act should be withdrawn . 
forthwith. But before the final peace terms are drawn up and 
during the intermediate period some of the ordinances promulgated 
by His Excellency the Viceroy may be withdrawn both for political 
and for economic reason. 

+ * * * 

Thus there is no reason why public meetings should be asa 
rule be under the bans and conditions imposed by the Defence of 
India Act. "There is no reason why the Rule of Section 93 should 
continue in any province where regular constitutional Government 
is possible. There is no reason why letters and parcels to foreign 
countries should be placed under rigorous censorship. And above 
all there is no reason why political prisoners whether convicted or 
detained should remain within prison walls any longer. 

* * 


*- * 
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From the economic point of view, too, the-country needs relief. 
There is no reason why there should be a Controller of stocks or 
his office in Delhi. There is admittedly great inflation in the land 
and there should be a free field ‘for money in hand to play its part 
for the development of the essential industries of India. The 
- ordinance restraining the issue of capital stock may safely go. 

Again there is no reason why the control of Mills producing cloth 
should continue any longer. There is dire scarcity of cloth in 
‘the land and the sooner the restraint is withdrawn the better for all. 
Experience has shown that in eighty cases out of hundred Control 
has simply pushed things underground .and has been the progenitor 
of the Black Market. We do not see now that the war ia over, why 
‘control should at all exist. We suggest restoration of free trade at 
once. We suggest effective measures for the abolition of Ration 
ing. Corruption is rampant in the land due principally to the 
system of control, We are confident it wil vanish only if control 
. in its various forms is withdrawn. 
+ + * *. 
There is yet another relief which the public may rightly expect 
from the authorities at this happy moment. This is relief from 
, the Provisions of the Finance Act based on the Indian Income Tax 
` Act of 1922 amended to date. Initiative and enterprise are essen- 
tial factors for the progress both of individuals and of Corporations, 
During the dire period of this six years, war the authorities paid 
little heed to these factors. Nor could they do this even if they 
would. But now that the war is victoriously over the citizens may 
fairly expect that all the emergency provisions imposing very heavy 
taxes both on individual citizens and on corporations should be 
musty. withdrawn. 
+ * * 

Sir Nripendra Nath Sircar is no more. He passed away on 
Sunday, the rath of August 1945. For ‘many years he was one 
of the shining lights of the Calcutta High Court. Asa politician 
he was 2 moderate. Bat asa lawyer he had no equal in his later 
yéars in the Bar. He began his career asa humble Munsif and 
ended it gloriously asa Member of the Executive Council of His 
Excellency the Viceroy of India. We remember his adroitness, his 
' frankness’ and his fairness in all serious matters that came before 

him for solution. In the great Round Table Conference which 
framed the ‘constitution of 1935 Sir Nripen was the greatest 
' advocate of Joint Electorate which alone could solve the greatest 
political problem. which India faces to-day. He was inordinately 
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bold where boldness was required. Talents of such high order are 


' rare and the Hon'ble Chief Justice only. gave, him his due when His 


Lordship was pleased to mention, the death of Sir Nripen in the 

way he did in an assembly of advocates and judges on Monday, the 

13th of August, in, His Lordship's own Court. We offer our sincerest 

condolence to the bereaved family. May the soul of the great 

Sir Nripen rest in peace. ` 
+ * * * 

The Hon'ble Mr. Justice Lodge has imported & new phrase 
into the field of Law just as. the Hon'ble Mr Justice Ormond has 
imported a new doctrine. Mr. Justice Ormond was pleased to hold 
in the recent case of Aussi. Ayesha Bibi v. Subodh Ch. Chakravarty 
(1) that conversion into another religion automatically severs the 
marital connection ‘of the party converting himself. Mr. Justice 
Lodge has been pleased to qualify this doctrine and to limit it 
to the cases of ‘Unhappy Marriages. See Sayeda Khatoon v. 
M. Obdiak (2). There are reasons for and against both 
the doctrine and its qualification. It is not yet time to discuss 


the dictum and. its delimitation We shall however keenly 


watch its repercussion on the Judges of the other High 
Courts of India, In our opinion the final decision on the point has 
not yet been arrived at. "This perhaps will come and at no distant 
date from the Judicial Committee. Meanwhile we must admit that 


_the more recent judgment of Mr. Justice Lodge-is full of cogent 


reasoning, Personal Law is a serious thing and to leave it entirely 
to the will of parties without any kind of qualification in a country 
like India may lead to very serious consequences. 
(1) (1945) 49 C. W. N. 439. 
(2) (1945) 49 C. W. N. 745. 
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' ..' NOTES OF CASES. ' 


! In re à pleader, "TiruppuF.' 


Legal " Practitioners Ad x VIII of 1879) sections. 13, 1¢—Pleader— 
Allowing suit to be dismissed for dsfauli—Nagligence— Not pro- 
fessional misconduct—Pleader— Misappropriation of glignt’s 
mosey— Acquittal by criminal Court on that charge — Decision of 
criminal Court to be accepted. 

A pleader duly instructed allowed his client’s cass to be dis- 
nissed for default without informing him and withdrew moneys 
rom Court in cases in which he was engaged and utilised it for 
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his own purpose but was acquitted by criminal Court after trial on 
a charge of misappropriation. On reference : 

Held [per Leach C. J., Chandrusekhara Ayyar and Shahabuddin 
ZJ }—hat non-appearance in the suit is merely an act of negligence 
which does not amount to professional misconduct and that the 
decision of the criminal court must be accepted and the procee- 
dings against the pleader be dismissed. 
8, C. 


Mohammed Ibrahim v. The Northern Circars 
Fibre Trading Company, Cocanada. 
Imsmoveable property—Fixture—“ Things attached to earth” meaning 
of-—Machinery attached to building, if moveable—Intention of 
partiss—Same person pruchasing land and machinery attached 
to it from different otoners—Intention—Transfer of Property Act 

(IV of 1682) sections 3, ¢, 100—Indian Registration Act (XVI 

of 1908), sections 2 (6), (9). 

The property known as South India Bone Mills and the site 
thereunder were purchased from different persons and a first charge 
was created on the machinery in favour of the trading company 
by an unregistered deed dated 16th November 1933 anda mort- 
gage of the said property was executed on 6th July 1934. The 
suit by the Trading Company for their dues was decreed. On 
appeal by the assignee of the mortgage decree : 

Held [per Xrishkaastwoami Ayyangar and Somayya /7.]—that the 
degree and nature of attachment of the machinery to the land or 
building is only a minor consideration and the real consideration 
is the intention of the person concerned in installing the same, that 
as the purchase of the machinery end site from different persons 
was for the purpose of carrying on business for his own individual 
benefit, the intention of the purchaser is not to keep the two things 
apart but to make the machinery a part of the land and so it is an 
immoveable property and the document creating a charge thereon 
requires registration according to law. 


& C 
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THE DRAFT HINDU CODE. 


The statement of four Hindu Judges of the Calcutta High 
Court, as also the memorandum submitted to the public by about 
30 ex-judicial officers of Bengal, on the draft Hindu Code, both of 
which we publish in this issue, are remarkable documents, and are 
valuable contributions to the discussions which have agitated the 
public some time ago, and have hardly died out. Both are, as was 
to be expected, sober, dignified and dispassionate. Both have 
emanated from persons who have a first-hand acquaintance with 
the administration of the law. Both represent the mature views of 
persons having anintimate knowledge of the law and the society. 
But while the ex-judicial officers have been advisedly brief, giving 
only their views on the outstanding features of the bill, the High 
Court Judges have gone more fully into the matter and have urged 
certain considerations which, so far as we are aware, have thrown a 
flood of fresh light on the salient features of the bill. They are 
worth more than the vague generalizations which have till now been 
indulged in on both sides of the question. We would, therefore 
confine ourselves to this statement, which we may say, has 
surveyed the whole field in a masterly way, fand from the legislator's 
point of view. f 

The Judges begin by saying that they dissociate themselves from 
those who maintain that the Hiħdu law, being of divine origin, is 
not amenable to legislative changes. They point out, quite 
pertinently, that the Hindu law is liable to changes, and has, in fact 
changed from time to time, according to the change and conditiqn 
of times, In fact, the Vedic law has been changed by the Smritis, 
and the latter by the commentaries. That indigenous process of 
adaptation has now ceased, and the changes which are or would be 
called for by the “challenge of the times” will have to be done 
either by Judges or by the legislature. Judge—made law has its 
uses, as also its abuses; and, at least in bigger matters, which 
should be beyond the scope of the judiciary, the legislature must 
step in. Bat this should be reserved only for large matters and for 
emergencies. The Judges are sceptical as to whether there is any 
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such necessity or urge from the public to undertake a wholesale 
revision of Hindu law. Points of detail may be met, if necessary, 
by limited legislation, miscalled “piecemeal legislation”, which 
must not however, be a “misfit” with the rest of the law. But the 
attempt to supplant the Hindu law by a Hindu Code, applicable 
to the whole of Hindu India, is a violent move inthe wrong 
direction. The Code would not, and cannot be, a uniform Code, 
as its professed object is; diversities of local conditions, ethno- 
logical, cultural and territorial, which have led to differences in 
the personal law in different localities, have not ceased to exist ; 
and in particular, the attempt at the fusion of the Dayabhaga and 
Mitakshara Schools has led to a hybrid, which has hardly become 
an organic whole, consistent in all its parts. It is also stated, 
quite correctly, that the central legislature, with its present consti- 
tution, is not at all competent to give a uniform Code for the 
whole of India. These are considerations which have begn urged 
before ; and the Judges have urged in such a forceful way that 
they would carry conviction in any unbiassed mind. But an 
objection, which, so far às we are aware, has not appeared as yet, 
has been raised by the Judges with the clarity and cogency for 
which they are well known. They remark that, contrary to the 
purpose of its authors, the Code cannot be the sole repository of 
Hindu law. Many matters—and they are mentioned in detail in 
the statement—have been kept outside the Code, and in such 
matters one Will have to go to the Hindu law and customs without 
the Code. This perhaps would not have beena fatal defect ; but 
it so happens in those matters there is an irreconcilable difference 
between the Hindu law and the provisions of the Code in cognate 
matters, They also doubt whether it is prudent on the part of the 
legislature to impose its advanced views on the Community before 
it is fit for their reception. They are therefore, opposed to the 
codification of Hindu law which, in their view, is uncalled for, 
unwise and even harmful. 

Coming to specific provisions, the judges observe that the in 
troduction of civil marmages into the Hindu Code is ill-advised. 
They also assert that the incapacity for marriage, based on con- 
sanguinity or otherwise, should be the same in sacramental and 
civil marriages, although the formalities may be different. On this 
ground they condemn the proposed validity of certain incestuous 
marriages celebrated under the garb of civil marriages. They are 
also not in favour of stopping polygamy or introducing divorce by 
legislatioh. As to inheritance, they strongly deprecate the intro- 
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duction of the daughter as a co-heir with the son, as being unknown 
to Hindu law, and opposed to the interests of the society and the 
family. Lastly they observe that it is hardly the time to push on 
with a legislative measure of such a far-reaching character in the 
face of the honest and determined opposition of the bulk of the 
Hindu Society. 

One very much regrets that the judges were not invited to 
meet the Hindu Law Committee during their visit to Calcutta, as 
was the case with the Bombay judges. The Committee have 
thereby denied themselves the advantage of a direct discussion 
with such qualified advisers, whose knowledge, practical sense, and 
experience are the very highest. Asthe judges have hinted, quite 
delicately, they would have, in such a personal discussion, given 
very helpful suggestions on matters of detail, which cannot be 
done in a general statement. We have reasons to believe on very 
good authority, that the Committee were at first quite willing to 
extend their invitations to the judges as much as to the professed 
supporters of the bill. But later on, reactionary views prevailed, 
and the idea was abandoned, as we suspect, for fear of inviting 
adverse criticism from such outstanding personalities. We hope, 
however, it is not too late for the Committee to give due weight 
to the opinions of the High Court Judges as also of the thirty 
ex-judicial officers as representing the better mind and trus 
interests of Bengal. The condemnation of the Code by such a 
body of men should satisfy the authorities that all is not well with 
it, in spite of the platitudes so loudly voiced by its supporters and 
the milleneum it is sure to bring. 

The two statements in question will convince every impartial 
mind that it is high time to shelve the bill in ita entirety—no mere 
scrapping will do. 


THE DRAFT HINDU CODE, 


(Opinion of four High Court Judges.) 


We should be loth to add to the controversy which the draft 

' Hindu Code has already given rise to, but baving regard to the 
importance of the subject, we as Hindus find it difficult to resist 

the request, which has been conveyed to us from several quarters, 

to express our views. Wedo not propose, however, to examine 

all the provisions of the Code, but shall touch upon some of the 

broader issues only, noticing, as regards details, Just a few of the 

matters which appear tous to be of outstanding importance. A 
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detailed discussion would have been more useful and appropriate 
with the members of the Rao-Committes, if they had thought it fit 
to invite us to meet them during their last visit to Calcutta. 

At the outset, we must express our serious doubts as to the 
wisdom, necessity or feasibility of enacting 2 comprehensive Code 
of Hindu law. The draft Code does not profeas to be exhaustive, | 
but it definitely aims at being a stage in the preparation of a 
complete Code, and that makes it necessary to consider how far 
such codification is proper or desirable. 

Most of the rules of Hindu law are now well settled and well 
understood, and a Code is not, therefore, called for at all. There 
is, in fact, no general demand for it ; neither those who are affected 
by Hindu law, nor those who have to administer it have felt the 
necessity of a Code. . 

We are not aware that the whole of the personal law of any 
community in any country has been, or been sought to be, embodied 
in a Code, and it is our conviction that all communities in India, 
like the Moslems, for instance, will stoutly resist any attempt to foist 
a Code of personal law upon them. Wesee no reason why the 
Hindus should be created differently. 

As regards matters on which there may be divergences of opinion 
or conflicts of judicial decisions, legislative action may perhaps be 
called for or justified to remove doubts or obscurities, but it is 
quite a different proposition to try and effect fundamental changes 
in the structure of the law by means of legislation, when changes 
are not demanded by the community itself. For one thing, it is 
doubtful how far the legislature, particularly a legislature constituted 
as itis in this country, may be regarded asa fit instrument for 
carrying out such social reform. 

We do not say that no changes are called for in Hindu law. 
Like every other system of law, Hindu law must be prepared to 
meetthe challenge of the times. In fact itis the adaptability of 
Hindu law to changing conditions and circumstances that has 
helped to maintain it as'a living force, and it is significant that the 
Smritis, which are the ultimate repository of the law, themselves 
recognise the principles of such growth and development. - 

- Up to the adven: of British rule, it was the Hindu jurists and 
commentators who helped forward the continuous evolution of the 
law, butthisthey did only by a judicious selection and exposition 
of the ancient texts without any attempt to undermine their basic 
authority. That process has since been arrested, and the only 
agencies which now exist for bringing about any-changes are the 
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courts of law and the legislature. So far as courts are concerned, 
their function in this respect is necessarily limited; all the same, 
as every student of Hindu law knows, the contribution which they 
have made to its development has indeed been very remarkable. 
The legislature, however, wields much wider powers, which extend 
not merely to the interpretation but to the making of the law, but 
it is precisely this circumstance which in our opinion casts upon it a 
special obligation to act with the utmost caution and circumspection. 

The Rao Committee in their report have themselves indicated 
th» conditions of legislative action in the field of Hindu law. 
“ Nor can we believe”, they state, “that the thoughtful reformer 
will wish to lay violent hands on the ancient structure of Hindu 
law except for proved necessity. It isa spacious structure, with 
many schools, and by a judicious selection and combination of 
the best elements in each, he should be able to evolve’ a system 
which, while retaining the distinctive character of Hindu law, will 
satisfy the needs of any progressive society. " But even in 
makin, auch changes, as the Committee themselves recognize, 
"the aim should be, so far as possible, to arrive at agreed 
solutions and to avoid doing anything likely to arouse acrimonious 
controversy ". 

According to their own tests, therefore, the Rao Committee 
ought to drop the proposed Code. Some of their proposals are 
little short of an attempt “to lay violent hands on the structure of 
Hindu law”, without any clear proof of necessity, and, as should be 
obvious fo them by this time, the “aim” of arriving at “agreed 
solutions” is beyond any hope of fulfilment. 

One of the objects of the Committee is stated to be that of , 
evolving a uniform code of Hindu law which will apply to all 
Hindus by “blending the most progressive elements in the various 
schools of law which prevail in different parts of the country.” 
It seems to us, however, thet apart from anything else, as matters 
stand, uniformity is an impossible ideal. The Committee themselves 
recognized that all the topics of Hindu law do not come within 
the sphere of central legislation, and, in particular, that of devolution 
of agricultural land, which, by the Constitution Act, is exclusively a 
provincial subject. And it may be noted in this connexion that 
agricultural land constitutes by far the bulk of immoveable proper- 
ties in Bengal, nay, in the whole of India; and, as has already ~ 
been judicially held, the expression ‘agricultural land” embraces 
within its scope a large variety of interests, from that of the pro- 
prietor of the highest grade (to that of the actual tiller of the soil 
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The Committee hope that the Provinces will move on the lines 
prescribed in the Code. We doubt, however, whether this hope 
will be realized. It is too much to expect that all the Provinces 
would adopt all the provisions of the Central Act. It is highly 
improbable that the Provinces, especially Behar and U. P., would 
adopt Part III-A of the Code, relating to the abolition of survivor- 
sbip, or Bengal would adopt section 5 of Part II ew bø. Assuming 
however, that this will happen, will the operation of the Code be 
held up till the last of the Provinces has expressed its views? What 
would happen if the Provinces finally legislated on different lines ? 
Religious and Charitable Endowments, again, happens to be an 
exclusively provincial subject, and if shebaitship is deemed to bea 
part of this subject, complicated questions are bound to_ arise 
regarding the devolution of such interest also. 

But, after all, is uniformity such a desideratum that it must be 
purchased at any price? Diversities of usage are inevitable among 
the very large number of Hindus who inhabit this vast sub-continent, 
and it was for nothing that the Hindu lawgivers recognised the 
paramount authority of local usages and customs. Why then, it 
may be asked, must the Hindus of any particular locality be neces- 
sarily called upon to forswear their own distinctive traits and tradi- 
tions in the interests of a theoretical symmetry ? And why, further, 
for the sake of attaining an ideal uniformity, must the law be cut off 
from its ancient moorings? Hindu law, divorced from the Smritis 
and Nibandhas, would be a contradiction in terms. 

We are definitely of opinion that any attempt to break down 
the various schools of law and merge them all in one uniform 
system is a move inthe wrong direction. But this is not saying 
that there may not be elements in any existing school of law that 
do not call for a change. Nor would it be right to decry any 
proposal to introduce such specific changes by legislative action 
as “piecemeal legislation”, and to insist on comprehensive legisla- 
tion as the only alternative. We think that there is a certain 
amount of unfounded 'prejudice against what is usually called 
“piecomeal legislation", Unlike other countries in Europe, legis- 
lation in England has always been piecemeal and has led to no 
untoward results. It is piecemeal, compared with the totality of 
the laws but may be quite exhaustive so far as that particular 
topic or branch of lawis concerned. In such partial legislation, 
however, care must be taken to see that it is nota misfit with the 
rest of the law, as was undoubtedly the case with'Act XVIII of 1937 
(Hindu Women's Rights to Property Act). 
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, It is pertinent to ask in this connexion whether, apart from the 
legislative restrictions imposed by the classification of powers 
between the central and provincial legislatures under the Constitu- 
tion Act, it is at all possible to draw up an exhaustive Code of 
‘the personal law of the Hindus, complete in all its branches, and 
providing for all possible contingencies. The Code as framed 
by the Rao Committee appears to us to be itself incomplete in 
regard to some of the matters which it professes to deal with as 
being within their sphere of competent legislation Thus, for 
example, there are various important questions relating to joint- 
family and partition, which have not been touched upon at all. 
By merely abolishing the rule of survivorship or the right by birth, 
you cannot abolish the Hindu joint family law. Matters relating 
to management of joint-family, to the Karta’s rights and privileges, 
to the mode of partition and the taking of accounts would still 
require consideration. Rights and liabilities in connection with 
joint-family business is another important topic of Hindu law, and 
80 also the important subject of "'self-acquisition", so fully dealt 
with by the commentaries and judicial decisions; but all these 
have been completely ignored in the draft Code as it stands. 
When such questions come up before the courts, as they must, 
they would have to be dealt with under the existing rules of 
Hindu law, or rather, under the rules of the particular school of 
law which would be applicable. The Hindu Code would, there- 
fore, neither be the sole repository of Hindu law, nor of a uniform 
body of law, as it is intended to be. 

Holding, as we do, very definite views about the codification 
‘of Hindu law in general and the present draft Code in particular, 
it would not serve much useful purpose to go into details, but we 
would only refer to some of the provisions of the Code. In the 
tules regarding inheritance, we recognise with satisfaction that the 
Committee have brought in many blood-relations who are now 
excluded from the list of heirs, either because they belong to the 
female sex, or because they do not come within the scope of the 
finda theory. We also find that the Committe have, in an admi- 
rable way, framed rules for precedence among non-enumerated 
heirs (Part II, Rules 8-9). These matters were not dealt with by 
the commentators, and might in our opinion fittingly form the sub- 
ject of partial or auxiliary legislation like Act II of 1929, which 
set & useful precedent for such legislation by remedying certain 
defects in the Mitakshara law of inheritance. . 
There are, at least, two matters in the Chapter on inheritance 
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“in respect of which we find it difficult to support the Committee's 
proposals, . 

The first of these relates to the order of precedence among the 
enumerated heirs, by which the whole group of nine descendants 
specifiéd in Class II is giveù priority over every one of the five 
heirs grouped under Class III. The first two of Class II, viz, 
son’s daughter and daughter’s daughter, might perhaps be allowed 
to come before the heirs described in Class III, and their rights 
so far as Mitakshara law is concerned have already been recog- 
nized by Act II of 1929; but, in our view, the same preference 
should not be given to the other seven relations mentioned in 
this group. Allof them are, no doubt, descendants of the pro- 
positus ; but it can be safely asserted thet no Hindu regards such 
relations as son's daughter's daughter, daughters daughter's son, 
or daughter's daughter's daughter as nearer than, say, brother's 
grandson or sister's son—in fact they are regarded more or less 
as strangers who can have no place in the scheme of inheritance. 
It is obvious that between a man and his daughter's daughter's 
daughter, three families intervene. We cannot ignore the normal 
constitution of a Hindu family and give the descendants of a man 
precedence over ascendants or collaterals under all circumstances. 
It is to be noted that out of these nine relations, with the gingle 
exception of the son’s daughter’s son, the rest are not heirs at all 
under Dayabhaga law. The Benares School recognizes only 3, 
6 and 8 as bandhus ; and it is only under the Bombay and Madras 
Schools that all these relations are heirs, but then, again, they come 
after all the enumerated heirs are exhausted. 

Tho other matter to which we sbould like to refer is the pro- 
posed inclusion of the daughter in the list of simultaneous heirs 
under Class I. This we consider to be a change of '& revolutionary 
character, which, of all the proposals in the Code, has perhaps 
evoked the strongest and most widely expressed protest. The 
framers of the Code-themselves do not appear to have been so 
very sure as to how far their proposal would react on the Hindu 
mind ; and this perhaps dictated a cautious:mové on their part, in 
providing for the daughter only a half of the share of a son, as 
under the Moslem law. R 

One serious objection to this provision is thatit would lead to 
further fragmentation of the property ; and the other is the tradi- 
tional dislike in the Hindu mind of allowing strangers to the 
family to come and share the inheritance. Each of these, in our 
opinion, is a valid and well-founded objection. The splitting up of 
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estates due to plurality of heirsis an undoubted economic evil, 
and merely because the risk of such splitting up cannot be 
avoided, when there is a multiplicity, of sons, it does not follow 
that the evil should be further aggravated by the introduction of 
a larger number of simultaneous heirs. It will not, perhapa, be 
out of place here to call attention to the significant fact that in 
connection with the Wakf Act (VI of 1913), one of the reasons 
which the Moslem leaders put forward in support of that measure 
was that it would tend to check this evil of a aoa in their 
community. 

As regards the eines objection, it cannot be denied that s a 
Hindu primarily desires that his dwelling-house and other immo- 
yeable properties should remain exclusively in the hands of his 
male descendants, if there be any. That the framers of the Code 
were fully alive to this popular feeling is evident from the fact that 
they have allowed the provisions of the Partition Act of 1893 to 
be invoked by a male heir against a female co-heir, in case the 
latter sues for partition ; and this relief has ‘not been confined to 
dwelling-houses merely, but has been extended to all other immove- 
able properties jointly inherited. But whether the remedy provided 
is not worse than the disease is a matter for consideration. 

Examining the question entirely on its own merita,- we also find 
it difficult to support the proposal of making the daughter R co- 
heir with the son. No Smriti-writer, ancient or modern, no school 
of Hindu law, progressive or otherwise, has recognised the daughter 
as such heir. Neither so far as we are aware, is such a right in 
the daughter sanctioned by usage in any part of India. The 
legislature, therefore, is introducing an innovation, pure and 
simple, and as such it could be supported, only if an exceptionally 
strong case could be said to exist on gtounds of tics and equity. - 
But could such a case be really made out ? P 

We are certainly in favour of making PEA provisions for 
the indigent daughter, and should welcome any attempt to remedy 
whatever defects there may be in the present law on the subject, 
But we can find no justification for going to the opposite extreme, 
by placing the daughter ine better position than the son himself, 
as would undoubtedly be the result under the Code. Asa wife or 
a widow, the daughter getsa share in her husband's property ; 
and even as 2 widowed daughter-in-law, she has her rights of mair 
tenance out of the estate of her fatherin-law. In case the husband 
or husband’s father leaves no property, she will be entitled asa 
widowed daughter to maintenance out of her father’s estate The 
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unmarried daughter has also her rights under the existing law to 
maintenance and marriage expenses out of her father's property ; if 
necessary we should have no objection to legislation in order to 
secure such rights by creating a charge on the paternal estate. A 
daughter, married, unmarried or widowed, is also entitled to inhent 
the sZridkam property of her mother, Where the daughter happens 
to be married, but the husband is extremely poor, cases are not 
rare when her father, if he can, makes adequate provision for her 
by will or otherwise, and the mother also will not unoften be found 
providing for the daughter out of her own stridhan properties. 

The chapter on maintenance, we must say, has been admirably 
worked out, and removes certain long-felt grievances. 

The only other topic that in our opinion deserves serious 
comment relates to the question of marriage. We are constrained 
to observe that the Committee’s approach to the subject has not 
been correct. The first thing that the legislature should do in 
dealing with mairiage is to lay down the essential conditions of a 
valid marriage, viz, physical and mental capacity, age-restrictions, 
prohibited relationship and so forth. The question of form, which 
is also essential, then comes in; and most systems of modern law 
prescribe a form of civil marriage as an alternative to religious 
marriage. In a civil marriage, however, the essentials remain the 
same, except that no religious ceremony need be gone through. 
It is against elementary rules of civilized jurisprudence to lay down 
that there should be one kind of prohibited degrees in the sacra- 
mental marriage, arda diferent kind in case of civil marriage. 
But that is what the draft Code seeks todo for Hindus. Civil 
marriage should in that case cease to be a part of Hindu law, and 
must remain a separate branch of the law altogether. We notice 
with some surprise that the framers of the Code have gone much 
beyond the rules of the Special Marriage Act, and have permitted 
marriages even between first cousins, which is entirely obnoxious 
to Hindu sentiments. Whether civil marriage is made a part of 
Hindu law or is left to be reguldted by the Special Marriage Act, 
we are definitely of opinion that the essentials of a Hindu marriage, 
except in the matter of ceremonies, should be the same in either 
form. In our opinion, the best thing would be to keep the civil 
marriage out of Hindu law altogether, and leave it to be regulated 
by the Special Marriage Act, witha repeal of those provisions 
thereof which provide that even when Hindus marry thereunder, 
they would be governed by the Indian Succession Act. 

While on this subject we might perhaps offera few suggestions 
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with regard to prohibited degrees. We are of opinion that the 
sapinda relationship should be reduced to five degrees on the 
father’s side and three degrees on the mothers, This is quite 
in accordance with the 2aífAisaski rule which is followed in Bengal, 
Subject at the same time to the /rigvira rule. As regards intercaste 
marriages we think that such marriages, if they have taken place 
in fact, should not be regarded as invalid. As regards monogamy, 
we share the general view that as polygamy has practically dis- 
appeared from Hindu society, it is not necessary to enforce 
monogamy by legislation. We are entirely opposed to introduc- 
ting divorces into Hindu law. We do not think that the rigbt of 
divorce has conduced to greater social well-being or harmony in 
the systems where this right exists. At any rate the Hindu 
conception of marriage as a sacrament is diametrically opposed 
to the idea of divorce, and we feel this idea is abhorrent to the 
average Hindu. We may add that if divorce is at all allowed, the 
grounds of divorce should be such as are recognized in other 
systems where it exists, and not what the Committee have thought 
fit to provide. 

^ As we have said already, our comments on the Code do not 
profess to be exhaustive, but we believe we have said enough to 
justify our disapproval of it as a whole. Hard cases do and may 
arise under the existing law, but can human ingenuity devise any 
system of law which will be a guarantee against hardships in indivi- 
dual cases? Lastly we would add that the present time is singularly 
inopportune for introducing such controversial legislation. 


R. C. Mirer 
CALCUTTA, B. K. MUEKHERJEE 
rath June, 1945. C. C. Biswas 
A. N. SzN 


(Judges, High Court, Ca.cxtia). 


THE DRAFT HINDU CODE. 
~ [Opinion of the ex-mambers of the Judicial Service] 


We the following Hindu ex-members of the Judicial Service 
of Bengal, deem it necessary to express our views on the draft 
Hindu Code. In our view the Code w unnecessary, and even 
harmful ; it is opposed to the ideas and sentiments of the Hindu 
society ; and some of its provisions, such as those in marriage 
and inheritance, are calculated to cause serious disturbances in the 
society and family, which will surely lead io the weakening of the 
economic, political and family life of the community. 
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At the outset it may be observed that the need of the codi- 
fication of Hindu law has not been made out. As persons connec- 
ted with judicial work in the province, we have never felt any 
difficulty in administering the Hindu law for want of a Code. The 
Hindu law, as at present administered, is as definite, precise, 
and well-organised as any Code-law. And further, we have never 
felt that the present Hindu law is disliked by the litigant public 
which have come before -us.. Of course we admit that in those 
mattera—and they are few—where the Hindu law has been 
wrongly interpreted by the highest courts, or where the law has 
become archaic, partial legislation may be beneficial, and even 
necessary. As instances of such limited legislation, we may refer 
to the Hindu Inheritance Removal of Disabilities Act (XII of 
1938), Hindu Inheritance Amendment Act (II of 1929) and Hindu 
Gains of Learning Act (XXX of 1930). These statutes have been 
well incorporated in Hindu law, not being opposed to its basic 
principles. We are however convinced that & codification of the 
whole of the Hindu law will give it a rigidity which will interfere 
with its normal growth and its easy adaptation to altered circums- 
tances, which has so long been its most remarkable characteristic. 

We are also of opinion that the attempt to havea uniform 
personal law for the whole ‘of India is misconceived. If codifica- 
tion ig at all thought advisable or even necessary, there should 
be as many Codes as there are schools of law. The difference 
between these schools is, in many cases, fundamental, and is due, 
as every student of Hindu law is aware, to the difference in local 
conditions. he attempt to impose on agroup of peoplea law 
which is inconsistent with their social, economic and domestic 
conditions, and contrary to their ideas, is opposed to all sound 
rules of legislation. i 

Wo are convinced that the new marriage rules will break up the 
society, as much as the new inheritance rules will break up the 
family. We are not satisfied that either course is necessary. 

Lastly, we would point out that to push on & measure of this 
character, which involves no state policy or public necessity, without 
securing a substantial measure of support from the community it- 
self, is ill-advised. The bulk of the Hindu society has not as yet 
been acquainted with the main features of the bill. The all-India 
enquiry which the Committee recently undertook was atthe most 
superficial. As it is, the thinking section of the community has, 
with some exceptions, expressed their views adversely to the bill, 
For instance, the lawyers of Bengal have, as a class,- spoken deci 
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dedly against it, and we readily join them in opposing it. We 
would earnestly impress on the authorities to consider-whether at a 
time when people are anxiously engaged in a struggle for existence 
owing to abnormal conditions, a drastic alteration in the social and 
family law of the Hindus has become an urgent necessity. 


Satindranath Guha. 


Bimalchandra Chatterjee. 


Kshirodeswar Banerjee. 


Satyaprasanna Majumdar. 


Surendranath Mitra. 
Aditya Chandra Dutta. 
Khagendranath Dutta. 
Hem Chandra Mitter, 
Saratchandra De. 
Bakulal Biswas. 
Ramlal Banerji. 
Bankubehari Bhaduri, 
Naranath Mukherjee. 
Nirod Ranjan Guha. 


Binod Bihary Roy. 
Prankumar Basu. 
Ramdulal Deb. 
Nalininath Das Gupta. 
Kunjabehari Ghosh. 
Makhanlal Mukherji. 
Niradeswar Banerjee. 
Bamacharan Chakravarti. 
Hemchandra Sanyal. 
Lalitmohan Basu. 

Sarat Chandra Roy Choudhury. 
S. Mukharji. 

Nripendra Nath Guha. 


. A.C Ganguly. 
` B, B. Chatterjee. 


Shoilesh Chandra Banerjee. 
_ (Retired District Judges and Subordinats Judges.) 


TOPICAL TITBITS. 


How many kinds of murder are there? An orthodox lawyer 
willat once reply "Why? of two kinds only-culpable homicide 
amounting to murder and culpable homicide not ee to 
murder’, These are in the Penal Code. 

* * * * 


We salute the orthodox lawyer. He is correct within his own | 
sphere. But his definition is not extensive enough. He only 
knows some murders under the Law. He forgets others entirely, 
He also forgets murder in ths name of law whether national or 
international, 


* * * 
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Thus under the National Law an unlawful assembly may be 
fired at and people may be murdered in the course of firing. 
Th authorities committing such murder are condoned. A man 
may kill another in selfdefence if he himself is threatened with 
death or with injury that may cause death. His act also is justi- 
fied under the National Law though it is nothing in substance but 
murder. Likewise murders in course of legitimate warfare are 
allowed under the International Law. Soldiers fight and kill 
their enemies. They commit homicide. But they are not triable 
for these murders. International Law condones this action and 
they themselves feel no qualm of conscience for it. 


* * * * 


There are however murders of an entirely different kind. 
These are indiscriminate murders not under the law but only in 
the name of law. A V. Bomb without a pilot flies from France 
and falls on England murdering hundreds. This is murder in 
the name. of International Law of War. An Atomic Bomb is 
released in a whole city and lakhs of people die at one stroke. 
This too is murder in the name of International Law which con- 
dones killing during war. Again poison gas is let loose on an 
Abyssinian army and they die in thousands. This too is murder 
in the mere name of International law. Ruthless use of new 
weapons of murder unprecedented in history and untried by time 
and experience has not yet got any international sanction. At per- 
sent they only engender hate both for the scientists who invent 
them and the nations that use them indiscriminately. 


* * * * 


There is however yet another kind of murder in the name of 
law. This we see for the present in the sentence passed on the 
ninety years old Marshal Petain. We do not really know whether 
international practice is running. Nations fight and move under 
certain definite policies under different circumstances and situa- 
tions of fact and leaders lead them in sucn times to the best of 
their abilities, And during & war leaders of nations at the top 
are not in International Law treated by any specific provision or 
fiction to be so many hostages to be murdered in case the nation 
is defeated or adopt a different policy. Thus if England were 
defeated we could not support under any principle the farce of a 
trial of Mr. Churchill or Mr Attlee or Mr. Eden under the Ger- 
mans in the name of International Law. Likewise now that the war 
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is over and this is the twentieth century when life is differently 
valued than in the ages of pure revenge and retribution we cannot 
support the trial of individual leaders of the National parties of 
any nation for their policy during the war. The trials in all 
such cases based as they are on revenge are vitiated, They are mere 
farces and the sentences of death passed in them are no better 
than murders in the name of law and justice. If leaders of 
nations are treated like this after a war or civil turmoil the future 
of Democracy 18 doomed. 


* * * * 


A great patriot and national hero is dead. It is Subhas Chandra 
Bose. This hero and pariot sacrificed all his prospects for 
the nation and its freedom. He was an LCS. but he renounced 
this high position and came under the banner of Deshabandhu 
Das in the early twenties of the century. Since then he fought 
much, organised much and suffered much for the nation accord- 
ing to his own light. When war began he thought that he could 
bring freedom to India through Japanese victory and Japanese 
co-operation. We are not believers in the theory that freedom 
may come a8 a gift from a foreign nation. But the patriotism of 
Subhaschandra and his popularity are beyond all question, He 
was a great apostle of Hindu-Moslem unity and fought tooth and 
nail for it. We bow to his departed sou! in reverence. May it 
rest ın peace. He was surely one of those of whom Shelley speaks 
in his Adonais in the following glowing terms :— ! 

"The splendours of the firmament of time 

May be eclipsed: but are extinguished not 

Like stars their appointed height they climb ;" 

He did climb to his appointed height and if end justifies the 
means, as those who support the use of atomic bomb say, nothing 
that he did for his nation out of his deep patriotism will ever be 
condemned by the nation as a whole. 


* * + * 


In the death of Srijukta Sarala Devi Chaudhurani, Bengal has 
lost one of the shining lights of her public hfe. This lady born 
in noble family and wedded toa very noble husband was herself 
noble in every way. Pious in habit and industrious by nature 
she helped every cause that was justand fair during her lifetime, 
In the meetings of the elite of the city we found her present 
whenever health permitted and in the meetings of workers who 


208 THE CALCUTTA LAW JOURNAL. [Von 80, 


have so little of education and culture we found the same stately 
figure carrying with her a silent power of inspiration. In politics 
she was supporter of the Gandhian policy of nonviolence and 
constructive work and worked silently for its success like the great 
Acharya Sir Prefulla Chandra Roy. We offer to her soul our 
deep homage of reverence. Bengal public life already poor is 
distinctly poorer to-day by her death. May her soul rest in 
peace, 


* * * * 


Blessed are the peace-makers-for theirs i$ the Kingdom of 
Heaven, says the Bible. But will heaven be assured for those 
who have brought peace with the Atomic Bomb which massacred 
millions and with treacherous breaches of treaties? We cannot 
give any answer. But the answer has been fully given by a 
primate of England and by the holy Pope of the Vatican in Rome. 
The Pope proclaimed that the use of the atomic Bomb was 
brutal. It could not give peace to mankind. The primate of 
England refused to allow service for victory in his church because 
a victory bought for Atomic Bomb was not worth having if the 
interest of the humanity as a whole is taken into consideration. 
But the Peace-manufacturers of the stamp of Mr. Churchill and Mr. 
Truman continue to support it nay, gloat over their success. We 
hope the Biblical saying will not be true at least in the case of 
the peacemakers of Trumanian and Churchillian Brand. No 
International Law could support such breach of treaties as Russia 
took recourse to when she attacked Japan from the back nor will 
human heart ever pardon those who used V. Bombs, Shuttle- 
bombing and last though not the least the brytal Atomic Bomb 
which unless restrained by law or some kind of special Interna- 
tional ban, may ‘entirely decimate mankind from the surface of 
the earth. 

+ + + * 

India expected more from the first speech of His Majesty the 
King in Parliament than she has got. She has been disappointed, 
The blind tory goverment is gone and labour whose outlook, to 
speak in the words of Pundit Jahar Lal is not mediaeval, is now 
in power. The speech of the king, as faras we know, is drawn 
up at the suggestion of the premier. We therefore, expected that 
in return for the blood shed by the Indians for victory and for 
other substantial help freely given for war His Majesty would be 
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advised by the Labour Prime Minister Mr. Attlee to not merely 
to implement but to supplement substantially the much emphasised 
Cripps offer and the recent Wavell offer. We unfortunately find 
nothing of the kind in the otherwise momentous speech. Major 
‘Attlee on the other hand is singing the praise of his erstwhile Chief 
Churchill and is freely and boldly advertising British Monarchy 
to the world. l 
* * * * 

Modern politics is a kind of fire in which Monarchy is melting. 
The democratic and communistic states would not allow & king 
but would allow more than royal power to a dictator chosen by 
the dominant party. Thus during the last six years of world war 
many kings had a good shake while some like the King of 
Belgium have been put out of Court. But the race of Kings and 
Emperors still survive. Thus Japan has an Emperor, England has 
a King and an Emperor and some smaller states of the world still 
have Kings. Nor could it be said that they are all dummies with 
little or no power of their own. We are not supporters of the 
indiscriminate dethronement of kings. We had the bitterest 
experience during this war asto how democratic leaders could 
prove far worse than kings and emperors when power is with them 
and how the most formally-chosen leaders misled mankind to 
the massacres of war and tax credit for it too. We would much 
rather support monarchy, monarchy of the British Type where the 
king melts in the fire of modern political opinion and becomes an 
altogether different thing (we should not call hima doll) every 
time the party government changes and adopts a different policy 
for the nation. He is at least a restraining force with the glamour 
of tradition and time and as such a kind of check to reckless 
leadership of the Hitlerian, Stalinian, Rooseveltian or Churchillian 
brand. : 

* * * * 


So, Japan too has surrendered. When three great powers 
attack from three sides some with treachery and some with 
deadly weapons like Atomic Bombs even the bravest nation must 
succumb. It would be sheer slaughter of subjécts to continue a 
fight under such circumstances. The Emperor of Japan saw this 
and has wisely cried halt. The slate of Japan in modern politics 
is not very clean. Nobody could approve of her long war wich 
China or her sudden attack on the Pearl Hirbour without 
formally intimating her enemy according to Iaternatio nal Law that 
sho was at war. Sullit must in justice to her ba said that sae 
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has only been technically and not actually vanquished. Her 
Army, Navy and Airforce were till lately a terror to military 
leaders of the order of Lord Mountbatten and her grim courage 
will pass in the history of the world as one of the wonderful tradi- 
tion of an Asiatic race. 

* * * * 

Can a trust or legal obligation arise without a formal deed? 
Their Lordships of the Judicial Committee had to decide this 
question in the Ad] India Spinners Association v. Commisstoner 
of Income Tax, Bombay (1). They held that a trust or legal obli- 
gation may arise in favour of an institution of general public 
utility without a formal deed if the constitution of the institution 
' or association allows it. Now the constitution of an association 
whether incorporated or not is in substance a contract or to use 
the exact phraseology of law a mutual contract among the mem- 
bers. Thus the Articles of Association of a limited company is 
treated as a contract, a mutual contract among the shareholders 
and the would-be shareholders. Likewise the constitution of the 
All India Spinners Association, though not incorporated, might be 
taken as a contract among the members of the Association. The 
trust arose without a formal deed under this contract and their 
lordships held that it did arise out of it in this particular case, i 

But suppose the institution isa High English School witha 
Managing Committee having rules for its constitution. Apparently 
such an institution is one of general public utility. Suppose again 
that three persons sit down and agree to raise a building for the 
institution from personal funds and public subscription. And 
they raise such a building on a piece of land belonging to one of 
them with his consent but without a deed of transfer for the land. 
Will a trust or legal obligation’arise in favour of the school both 
as to the building and as to the land ? 

The question is a knotty one. But we see no reason how- 
ever why according to the decision under consideration such a 
trust or legal obligation should not arise under such a contract 
and why the schoo! should not have both the building and the 
land and why if the trust is ell right in law it should not consume 
both the building and the land though the right in the land in 
the absence of a conveyance may either be (a) a license or (b) a 
good equitable right to be perfected by payment of compensation 
to the owner of the land who was a party to the contract and gave 
his consent or merely stood by when the building was raised, 

(1) (1944) A. L R. (31) P. C. 88, Te 
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Onceitisheld that the building and land is saddled with the 
trust or legal obligation without a formal deed the other steps 
will naturally follow as far as they could proceed. 

8, C. 


WAR CRIMINALS IN INTERNATIONAL LAW. 


BY 
Mr. Sanjib Chaudhuri, M.A., B.L., 


The last great war has made a term familiar. This term is 
‘war criminal’. 

Who are warcrimlnals ? The old international law knew of 
no such term. Itisanentirely new invention generated by some 
extreme forms of cruelty. It does not however fit in with Inter- 
national Law as it is. 

When a war has been declared between two sovereign inde- 
pendent states the military personnel of one state is at war with 
the military personnel of another state. It does not matter, 
whether such military personnel are ground force, naval force 
or air force, But every civilian of one independent state is not 
individually at war with every civilian of the other state. Thus 
according to International Law any English man in England is 
not entitled to kill during war any German in England. The 
local law or municipal law of England would not allow such a 
step. And it is forbidden by International Law of all the States 
of the world, Such an offender however is not a war criminal. He 
is a criminal of the municipal law. 

Again, the military personnel of one nation at war killing the 
military personnel of another in the field of war orin due course 
of war are not criminals of war. War allows and condones all 
necessary and legitimate killing of the enemy. It does not allow 
naked violence on civilians, on women and children, on prisoners 
of war, on an army that hag in fact surrendered. For all such 
offences the recognised procedure is reparation. As for the 
legitimate killing during the very course of the war for bona fide 
victory this ends in no trials when victory has been won. It ends 
in Treaty and the terms of the Treaty officially ending the war. 
The Treaty may demand cession of territory. It may demand 
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reparation for injuries done or expenditure incurred. It may 
demand, as was common in the old world, that certain persons 
including the king and soms of his generals all being military 
personal should be shot or hanged. But there is as yet no Treaty 
demanding that some persons involved in the last war should be 
tried in a court of law whatever may be its name, From this it 
follows that even the Chief Magistrates in Democracies and Kings 
in autocracies or constitutional monarchies who may be shot or 
hanged are not war-criminals. They are treated as offenders of 
International Law and punished for the factum of waging the war 
itself by the very terms of the Treaty that closes the war. They 
cannot be technically called war-criminals. 

We frankly confess that we cannot quite see how Ribbentrop 
or Tojo or Petain or Laval could be tried as traitors or war 
criminals after their country’s surrender or the Allied Victory. 
All that the victors could do wasto demand as aterm of the 
Treaty that certain persons should lose their life or be otherwise 
punished. There coald be no judicial trial of these people accor- 
ding to International Law. Similarly it is ugly to us to conceive that 
Truman or Churchill or Attlee would have been tried in any 
court of Law if the Allies were defeated. They could not have 
been tried as war criminals. And this because there is no such 
trial sanctioned by International Law. This would seem to be all 
the more reasonable when we consider that after a victory it is 
the spirit of revenge that rules. And weall know from common 
experience that where revenge reigns justice decently hides her- 
self in a corner that there is as yet no universally recognised 
international court of criminal justice which could judge them 
fairly. - 

Our point of view will be clearer if we considera few more 
points in detail. And these points are the status of War prisoners 
and the status of the military personnel of the two sides in & 
civil war. A civil war is an internecine political struggle which 
has asssumed an undue proportion and has therefore been recog- 
nised as such by some independent neutral sovereign states. At 
the end of such a war the victorious party cannot treat the indi- 
vidual prisoners of war as war criminals, They must have in 
International Law the status of war prisoners. Thusif there be 
& rebellion in India declared against the established authority 
_ and it has assumed a proportion in which foreign neutral powers 
recognise the rebels 25 & party in war .and concede to it the bellige- 
rent status, the established authority if it wins at long last, may 
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draw up some terms of atreaty with the defeated faction and 
thus summarily execute some persons according to & term of the 
Treaty itself. It cannot hold a trial for the purpose (there being 
no precedent in International Law for such a procedure) dubbing 
the warriors of the opposite side as war criminals. From this 
point of view the trial of the Indian National Army of the great 
rebelleader Mr. Subhas Chandra Bose does not appear to be 
pertinent and ligitimate. Similarly prisoners of wer are mostly 
defacto murderers to whichever side they may belong. They 
cannot be tried as war criminals by any nations. 

Who are war criminals then? Civil Officers of State are 
exempt from killing during the very course of a war asalso are 
nonresisting civilians. As we have already remarked, so are 
women and children. And so sre some medical units and civil 
units like the postal staff. We think therefore that if the new term 
war-criminal is to be definitely imported into Public International 
Law it must have a due delimitation and such delimitation must 
be confined to the following classes of individuals 

A. The spies of the enemy. 

B. The individual deserter. 

C. A civilian who willingly submits to the enemy or aids him 
otherwise from selfish motives. 

D. Those prisoners of war who break discipline. 

E. Enemy saboteurs civilian saboteurs unrecognised in a civil 
war by any sovereign independent State. 

It is these who alone may be tried as war criminals in some 
Court. 

We may incidentally remark that the Indian National Army. 
of Mr. Subash Chandra Bose could not according to International 
Law be tried in the way they are being tried. It is as its name 
indicates, a whole Army and the question of individual desertion 
cannot arise and there can therefore be no trials of individuals. 
The rebel leader Mr. Subhas Chandra Bose was recognised at 
the time of the formation of the army by several famous sovereign 
independent States as a warlord trying to free his country from 
foreign domination. And last not the least the rebellion was 
motivated not by any sordid spirit of personalgain or fear of 
defeat but by a genuine desire for the Freedom ofa whole land- 
fighting already through its congress for more than fifty years for 
political independence. If there were any capitulation between 
the two sides and these ended in Treaties containing some terms 
as to the treatment of some particular individuals some steps against. 
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them could be executed. As it is, the whole procedure is illegal in 
International Law. 


A REVIEWS. 


` Professional Conduct and Advocacy by K. V. Krishna- 
swami Aiyar, published by the Oxford University Press, Second. 
Edition, 1945. Price Rs. 7-8: 

- This is the book form of the lectures delivered to the appren- 
licesat-law of Madras by the learned author at the instance of the 
Madras Bar Council. The publication has been highly spoken of 
in all quarters and there is no reason why we also should not share 
the very same opinion that has been universally maintained about 
it That a second edition of the book has been called for is an 
unmistaken proof of its wide popularity and immense utility. The 
ideas adumbrated init are no doubt mostly such as are to be 
found in similar other publications, but that does not make the 
publication in any way a stale one, as the learned author has 
infused into it an amount of freshness and vivacity, which can 
really be called rare. Being a lawyer, the learned author is some- 
what fond of quoting authorities in support of his conclusions, 
This is a time-honoured practice generating a conservative menta- 
lity of adherence to precedents but not very helpful to the advanc e- 
ment of progressive ideas. Thos, atone place of his book, the 
learned author refers to the advice of Socrates to the young 
Greeks to the effect that it is the ideas and not the expressions that 
should be hunted for. This matter has been so many times 
repeated in our literature that it has become a common place belief 
with us and we have never stopped to independently consider the 
merit of this great utterance in the light of our practical experience, 
In our daily life we come across innumerable instances of persons 
with ideas but without expressions, and of persons having expres- 
sions but no ideas. Instances of mute philosophers and loquacious 
fools are not rare. Much good philosophy has been lost to this 
world for want of power of expression on the part of its unfortunate 
possessor and much nonsense has got currency through the force of 
trumpeting. The learned author has held opt a lofty ideal of 
professional ethics; tbat is all very good, because it is always 
desirable to work with a lofty ideal before oneself. But ideals are 
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always ideals and the stern realities of life often break through 
them. This is the irony of fats and the tragedy of life. Works on 
professional ethics have now multiplied beyond a readable magni- 
tude, and yet the administraton of justice has oftener than not 
miscarried. There is a rank disease in the body politic of the 
judicial system of thecountry, but so far as we are aware, no genuine 
effort up till now has been made either to diagnose the malady or 
to think out any remedy for it. There are many commonplace 
observations founded on professional cants in the book which 
might have as well been omitted from it. For example; the learned 
author at one place says that an advocate ought not to accept a 
wicked case. Wickedness is always a question of relativity and 
admits of degrees. A person may not be guilty of so much 
wickedness as has been attributsd to him and may justly like to be 
defended against the more heinous charge. To our mind, there 
will be no professional immorality in undertaking such a defence. 
There are many similar other ideas expressed in the book which 
are indefensible, but all the same, they have been marshalled well 
and stated artistically. The procuction is a beautiful one and earned 
a well-deserved encomium, be its intrinsic worth whatever that may 
be. Apart from the adverse criticisms to which it may be prone, it is 
bound to be a valuable adjunct to every lawyer's library and should 
be read with a certain amount of earnestness specially by the 
beginners, and the apprentices-at-law for whom the book has been 
primarily meant. It willat least supply them with some specie 
to start the business of life with. The get-up of the work leaves 
nothing more to be desired. 


The Bengal Tenancy Aet: By D. Bose, published by P. 
Basu, 1944, Vol. II, Price Rs. 5. 

We have already reviewed che first volume of this book in the 
peges of this Journal (see 79 C. L. J. 18n), and are glad to receive 
this second volume completing the learned author's arduous work 
with the subject. Having regard to the difficult times, it is certainly 
a great achievement for the learned author to bring his work 
successfully out of the Press within such a short compass of time, 
and we sincerely congratulate him upon the same. In this volume 
too, the general scheme and object of the publication as outlined 
in the first one, has been well maintained and it is hardly necessary 
for us now to repeat what we said about the salient features and 
merits of the work on its first appearance. The only thing that 
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requires to be adverted to at this place is that this volume embracing 
only the procedural provisions of this particular statute, the learned 
author’s practical experience as a judicial officer has been of great 
help to him in successfully treating of the same. Be it suffice to 
say that the book has received that recognition from all quarters 
which it so justly deserves. With the progress of time, the book is 
expected to undergo revision work several times and becomea 
complete finished production in due course, unless in the meantime 
the project of jettisoning the Permanent Settlement completely 
revolutionises the land-law of Bengal. The get-up of the book is 
just what can reasonably be expecied of a war-time production. 





Digest of case-law for fourteen years: By V. M. Kul- 
karni, published by the author from Lahore, Vol. IV, Price for the 
complete set Rs. 66, 

This is the fourth volume of the above-mentioned monumental 
digest. We have already placed on record our estimate of the 
utility of the publication [see 79 C. L. J. 17n], and have availed 
ourselves of the present opportunity of having a new volume for 
reconsidering what we said,about the merit and atility of the 
publication on the last occasion. In this volume also the general 
scheme of the publication has been fully maintained and the 
notes on cases incorporated init have been prepared and sum- 
marised with the same consummate skill, admirable industry and 
meticulous care as before, and hardly admit of any improvement. 
Unfortunately for ourselves, we do not find the publication much in 
evidence in our law Courts in this Province. Perhaps this legal 
publication has appeared in the field inan inopportune moment, 
but it is gratifying to notice that the learned author has admirably 
kept up his spirits and is going on vigorously with the work 
absolutely undismayed by circumstances. This religious devotion 
to work deserves to be rewarded and unless the profession realises 
this fact and rises to the occasion to extend to it the reception that 
it so richly deserves, the effect will be to discourage all future 
ventures of this de:cripuon to the great detriment of the legal 
profession itself. It is really painful to us to think bow the legai 
profession by its gpathy towards useful legal productions has taken 

"away the incentives from all industrious undertakinga However, 
we should very much like to impress on every body concerncd the 
necessity of according a hearty welcome to ihe publication under 
povio wv, 
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. TOPICAL TITBITS. 


‘Is Mercy dead from modern political life ? This is the question 
that a friend put me sometime back. 
* + * * 


I began to think on the matter at once. ‘Is Mercy really dead 
from modern political life both national and international ?' 
Several facts at once entered my mind and they are all facts of 
modern political life both in India and the worldfoutside. 

* * * E 


There was once a good Queen Victoria who pardoned millions 
of the rebels of the great Mutiny of 1857. The same good queen 
pardoned thousands of Boer Warriors who fought against the 
British. Did she forget the words Law and Discipline then or 
did she think that these have got no meaning or importance in 
politics ? No, She knew both the words. But something higher than 
Law and Discipline inspired her from within and she instinctively 
realised that while mass massacres engender hate, mass clemency 
works exactly in the opposite way. It rouses mass feelings to 
admiration and reverence and thus smoothens the way for better 
discipline and an easilt execution of law. 


E * * * 


But the modern world has lost those great ideals. In the words 
of Wordsworth, ‘It is busy getting and spending’ and we may 
add it is busy ‘killing also’ thanks to the new machines of science; 
‘You can’t draw an indictment against a whole nation’ said the 
great orator and legal philosopher Edmund Burke. Still this is 
what the modern governments are doing both in India and ont- 
side. En Masse arrests for political ambition are done without 
the least qualm of conscience and more than once here after the 
death of the good queen Victoria have indictmsnts been drawn 
against the whole Indian nation. In the world outside such in- 
dictments were drawn in 1918 against Germany and they are 
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again being drawn against Germany, Japan and India in the present 
day 


+ * * * 


History of nations has proved that such indictments produce 
no good. The victors indicted Germany in 1918. Germany rose 
within twenty years and taught them a dreadful lesson though 
she fell again. Japan has fallen more due to science and a rough 
violation of Treaty by Russia than due to any defacto defeat. 
The other side is about to indict her. India tries again and 
again to gain her freedom and every time she attempts for this, her 
leaders are encaged, her peoples’ houses are burnt and the patriots 
of the nation are sent over and again with or without a trial into 
jail. And all this is done in the name of some law national or 
international. The reactions are terrible. Fallen nations rise over 
again and defeat the very object of the use of law and discipline 
in the field where wider principles of consideration and mercy 
should prevail. 

* * * * 


And what do we see in the world after this unwise war brought 
about by unwise and unforesighted leaders of all’ the belligerent 
countries ? We have watched with keen interest the indictments 
of Marshal Petain, a ninety years grand old man of Europe. 
We have heard of the trial of leaders of world-wide fame like 
Laval Ribbentrop and Goering? We also hear of mass- 
sufferings, mass indictments, mass humiliations. Revenge 
rules where consideration and mercy should. And revenge 
invites revenge. You cannot terrorise for a long time a 
whole nation like the German nation or the Japanese nation 
brainy, bold and full of material and intellectual resources, 
What you need here is not the mean policy of revenge nor the 
sugar-coated sentences in the name of law and order but the wider 
and wiser Victorian policy of Consideration and Mercy. If you 
are really democratic, your eyes should be directed towards In- 
ternationalism. You do not help forward the cause of interna- 
tionslism by brutal indictments of whole nations, whole classes of 
fighters for nationel independence and whole seta of leaders whom 
whole nations worshipped as the guides of their destiny for many 
many years. If you do, this revenge is someday sure to break on 
your own head in some form or another. 

* * * * 


Coming nearer home we have the cause of the deserters of the 
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army, of all Indian soldiers who went over to Japan thinking 
that by that means they could usher in an era of freedom. The 
factum of desertion is culpable from the point of view of 
municipal law and though not of the International one, and all these 
people are liable to punishment of some kind or another. But were 
they morally culpable also. Law and discipline go only to a point 
and not beyond. They cannot invade the sacred precincts of the 
cause of national Freedom and the fight for national Freedom, 
It is through the violation of age-old law and discipline from time 
to time that England is where she is, France is atill universally 
honoured though she was badly defeated only recently, and America 
is free. If nations as a whole do not respect the urge of freedom 
in nations as a whole and press law and discipline or revenge to & 
field where higher considerations of Concession and Mercy should 
prevail, the future of nations and of humanity as a whole is assuredly 
doomed. The vision of the great poet Tennyson, 


“The Parliament of men 
The Federation of the world” 


already looms large before humanity as a whole. Its cause 
ought to be furthered by the nations whom tactics and science and 
not morale of the right type have recently given victory. It is a pity 
they are only hindering it by their uninternational and unforesighted 
statesmanship. 


* * * * 


We belong to the world of Law and Discipline. We revere 
both. But what we sincerely think in the present situation of the . 
world is that Churchillian, Trumanian and Stalinian policy can 
only give birth to howls while the wide Victorian policy, if adopted 
will usher in an era of peace and brotherhood among men for at 
least some decades to come. 


* * * - # 


Modern jurists admit that law cannot be entirely codified and 
that inspite of the best possible codification of law there may arise 
some situations of fact for which, literally speaking, there is no 
specific legal provision for application. The Judges know that 
such cases do arise and the jurists call them Unprovided Cases. 
One such case recently came up for consideration on the original 
side of the Calcutta High Court before Mr. Justice Khundker. 
It is the case of Bireswar Ghose v. Srish Chandra Ghose (1). 

(1) (1945) 49 C. W. N. 765. 
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The central question was whether a right given specifically to 
the executor and the administrator could be extended in the 
absence of letters of administration to the heirs also particularly 
when succession to property by the heir does not require any 
letters of administration. Mr. Justice Khundker in our opinion 
hit the nail aright when he applied to the case the dictum of Lord 
Esher in Finlay v. Chirwey (1) where His Lordship emphasised 
not the person of the successor so much as the Cause of Action 
itself. Says His Lordship. 

“Of course it is said and said justly that the damages recovered 
in the action affect the property of the respective parties. But that 
is not the proper test to apply. The true test is whether the cause 
ot action itself is one which affects property.” 

In the present case the cause of action did affect property. The 
principle Adio Personals Moritur Cum Persona did not apply 
to the case of Executors and Administrators. His Lordship could 
not see any force in the contention that what was true in the case of 
Executors and Administrators could not be true in the case of 
heirs as such who did not require any letters of administration to 
the estate. Letters of administration are not necessary in the case of 
all successors and order 22 rule 3(1) of the Code of Civil Procedure 
lays down the rule as to how substitution in the case of the death 

“of the plaintiff is to take place. In such a situation we think His 
Lordship was perfectly right in filling up the Lacunn in the Law by 
going to the substance of the matter and holding that what the 
Executor and Administrator as such could claim on the death of 

_ the plaintiff in the particular situation, the heirs also can. 


(1) (1887) L. R, 20 Q. B. D. (498-499). 


POSITION OF NATIVE STATES IN PUBLIC 
INTERNATIONAL LAW. 
S By 
Mr, Sanjib Chaudhuri, x.4., BL, i 
The Indian Native States seem to have a pecullar position in 

International Law. This position at the first sight seems enigmatic, 
At least it is not so clear as it ought to be. We shall try to explain 
this position in this contribution from the point of view of Public 
International Law. 
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There is little doubt that the world is progressing from Nationa- 
lism to Internstionalism, There is equally little doubt that the 
general urge in politics is towards some extreme form of democracy. 
But these are factors of politics. They are not problems of positive 
law. Law is mostly a product of the past and Public International 
Law is not an exception to this. It has a history behind it apart 
from politics. It is on this history and on the principles generated 
by it that we shall base our enquiry. 

None of the Indian Native States are buffer states though Nepal 
is treated as such between India and Upper Asia and Afghanistan is 
treated as such between India and the Middle East. But these are 
sovereign independent states, small though they are, and not native 
states. We have therefore nothing to do with them in the present 
enquiry. 

Again, none of the Major States like Baroda, Hyderabad, Indore, 
Gwalior, Kashmir, Patiala are states that are entirely dependent on 
the British Commonwealth of Nations. It is futile to argue that 
the British Commonwealth of Nations is a dual state one current of 
its authority flowing through the King and another through the 
Parliament. With all its internal paraphernalia it is in Public 
International Law one single State under one Parliament with all 
the right, and obligation, not in the King but in the supreme demo- 
cratic Parliament which governs not only the British Isles proper 
but the whole British Commonwealth of Nations. The Indian 
Native States are neither in Law nor in fact under the control of 
the Supreme British Parliament. The Public International Law 
recognises three kinds of States and no more. These are sovereign 
Independent States, Semi-sovereign Independent States and Depen- 
dent States. If the Major Indian States do not come under the class 
of Dependent States properly so-called, do they come under the 
denomination of Semi-sovereign States as defined by Public Inter- 
national Law ? i 
. The Indian Native States in our view are not semisovereign 
states. This will be clear from the fact that they enjoy some rights 
peculiar to the sovereignty both of the modern and of the old days. 
Thus 
" & They have their own sovereign Executive 

b. They have their own sovereign Legislature 

c. They have their own sovereign judicial system 

d. In the words of Mr. Wheaton, their existence is perpetually 
kept up by a constant succession of new members 
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e. They have a definitely demarcated boundary complete and 
perfect within which they exercise every major right of sovereignty 
so much so that each of the larger States may be called according 
to the Soviet Standard a Nation 


f. Mostof the larger states continue to enjoy Gun Salutes 
which is one of the clearest insignias of sovereignty and was so 
through centuries of history 


. g» When outside their Kingdom the supreme heads are 
immune from local jurisdiction like the heads of all fully sovereign 
States 


h. They are not States duly Federated with Britain or with the 
British Commonwealth of nations or with British India nor has 
their sovereignty been separated or me-ged into any whole State 
like that of the United States of America. Their sovereignty is 
far Letter than the sovereignty of the old Germanic States, which 
inspite of F'ederation, had retained their distinctive characteristic of 
sovereignty 


i. They can naturalise foreigners and can grant them their own 
domicile. 


All the points mentioned above show that the Indian native 
states are tovereign from quite a number of points of view and all 
these points are elements that go to constitute sovereignty. We 
must here refer to the fact that the Public International Law does 
not make a clear-cut division of external and internal sovereignty. 
It nowhere says that a state having no external sovereignty will be 
a semi-sovereign State. For sovereignty is a concept referring -to 
internal governmental organisation ani there cannot be any 
external sovereignty properly so called for the simple reason that 
no sovereign state can be entirely sovereign or at all sovereign with 
regard to other sovereign states. Where a mutual status of equality 
is law, there no question of sovereign:y other than that of the 
internal one could legitimately arise. 

We must here enter into an examination of the concept of 
sovereignty as understood in Public International Law. Sovereignty 
is a positive conception. It denotes absolute power within the 
boundaries and connotes absence of a direct superior interfering 
whenever it will, not with this or that governmental function but 
with the Government asa whole. As ve have already stated, the 
Public International Law makes no clear division of sovereignty 
into two parts that may be equally weighed, namely, external 
sovereignty and internal sovereignty. The Indian Native States 
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have no direct superior from the legislative, judicial or executive 
points of view. This position is made clearer by the British 
Government itself. Thus Jus Legationis is a right peculiar to 
sovereign states and the British Government maintain not consuls 
but residents who havea distinctive status in Internat onal Law 
to represent it in each of the major native states of India. These 
residents are ‘watchers’ and are never in law or custom a superior 
authority, though they sometimes exercise powers not peculiar to 
their position within these states and the states having a right to 
protest are not allowed the royal way to it. But this illegitimate 
nonallowance of the enjoyment of a particular right based on 
force or threat is, however, quite compatible with sovereignty in 
Public International Law. For, as we shall presently show, such 
limitationa could not in international law affect the sovereignty of 
& state as such in the eye of Public International Law. A hundred 
years ago Hyderabad and Baroda were as independent as Sweden 
is to-day. Knowing as we do the history of the smaller states of 
Europe who have freely admitted limitations in their relations with 
their bigger neighbours during the whole of the nineteenth century 
and even later on, we must say that the kind of limitation imposed 
by the British Government on the Native States of India cannot in 
the least affect the sovereignty as such of most of the native 
States of India. We advisedly use the word ‘wos? because with 
some of these states the British Government have some peculiar 
treaty relations which may be interpreted as abjuration of sove- 
reignty according to Public International Law. The nature of the 
superiority exercised by the British on the major Native States is 
so qualified, imperfect and incomplete on account of the existing 
treaties that an impartial Court of International justice, not of 
course one like the Hague Court, which is British-ridden for all 
practical purposes, will at once find that sovereignty a3 understood 
in International Law remains absolutely unaffected by the exercise 
of such a species of superiority. 

We must here enter into a little of history for the purpose of 
making our standpoint clearer. As early as the year 1493 the holy 
Pope of Rome granted a rescript to the Catholic European powers 
to occupy, possess and own the states and countries outside Europe. 
Encouraged by this grant some adventurous European powers sent 
emissaries outside to the other continents of the world and occu- 
pied, possessed and owned various parts, provinces and states of 
Asia, Africa and of the oceans. But neither the British nor the 
French who were sometimes predominant in India ever occupied, 
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possessed or cwned any of the Indian Native States and thus 
acquired by any grantor prescription any legitimate right on the 
soils of the States. Without such formal steps as are necessary 
according to International Law, that is, without actual occupation, 
possession or ownership, there could possibly arise no prescriptive 
right on the part of the British State on any of the native states of 
India. What is worse the British State cannot even prove what is 
called symbolic possession. Where, therefore, Treaty rights yield 
none, the British Government’s exercise of certain powers over the 
Native States cannot be interpreted as in any way affecting in 
international law the sovereignty of the Indian Native States. Most 
of the Native States, therefore, retain according to the principles of 
Public International Law as much of their sovereignty as they had 
before their unlucky contact with the western power which, being 
placed on a better scientific foundation, has surreptitiously been 
trying to usurp it. The powers exercised aro by their very nature 
anomalous and unwarranted and are not likely to be looked upon 
as Just and fair by a court of international justice fully conversant 
with the principles and precedents of Public International Law. As 
the word Semi means half and as the Indian Native Sta'es haye not 
parted with half their sovereignty in the international sense of the 
term or in any other proper sense, the States retain their sovereignty 
in international law although, to speak in the words of law, a ¢lond 
has been thrown over it. 

We shall now examine one after another the peculiar powers 
exercised by the sovereign independent State of Britain, or rather 
and to be more accurate, by some officials of the British Common- 
wealth on the native states of India, who have tried to play ducks 
and drakes with tho treaty rights of the States for arrogating powers 
which can hardly be called legitimate. Not very long ago the 
Government of India made a declaration that “ the principles of 
international law have no bearing upon the relation between the 
British States and the Native States under the suxerainty of the 
British King. " We have already shown that no such suzerainty 
exists either de facto or de juro. No element constituting suze- 
tainty has been duly surrendered by any major native state to the 
British King as such by any formal treaty or has been acquired by 
cession or prescription which are two of the legitimate methods for 
the acquisition of sovereignty. So that a mere onesided declaration 
by the Government of India that such high and universally recog- 
nised principles of Public International Law shall not apply with 
regard to the Indian Native States, some of whom have areas 
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greater than Britain and traditions no less glorious of valour and 
heroism, can at beat excite laughter in persons with an international 
outlook of law, order and justice. Such a step has neither principle 
nor precedent, to support it. Neither the declaration of the holy 
Pope of 1493 nor the declaration of the Government of India could 
therefore in any way affect the position of any of the Native States 
in International Law. Ifthe British State hada mind to acquire 
sovereignty over the Native States they could do so in any of the 
ways recognised by International Law. The plain fact is that this 
has not been duly done and their position remains the same only 
with a veil or cloud to cover it as long as there is no fair court of 
International Justice or as long as the British do not quit British 
India, vU tss 

Let us now take up the powers exercised by the British Common- 
wealth of Nations on the Native States of India for examination and 
see in the light of precedents whether they are compatible with the 
retention of sovereignty by these native states, These powers 
are as follows :— un" 

(1) The British Commonwealth does not allow the Native 
States to contract treaty with one another, though it vaunts before 
the world that it is not an empire but a Commonwealth of 
Nations. i ] 

(2) The British Commonwealth of Nations does not allow 
the Indian Native States to enter into treaties with other sovereign 
States like Afghanistan, Persia, France or Germany. 

(3) The British Commonwealth of Nations does not allow jus 
Legationis to the Indiam Native States in their mutual relations as 
also in their relation with other sovereign independent states like 
France, Italy, Nepal or Afganistan. 

(4) The British Commonwealth of Nations or rather some of 
their officers under colour of authority compel the sovereign heads 
of the Indian Native States to attend Durbers or Assemblies held 
in honour of the supreme head of this Commonwealth or- its 
representatives. - . 

(5) The British Viceroy sometimes exercises a right of depo- 
sition or advice to abdicate with regard to the supreme head of a 
Native State. 

(6) Some of the Native States, though not all, pay some tribute 
to the British State. 

The first point may easily be referred to Policy. In Public 
International Law it is allowed as between sovereign Independent 
States for what is called Balance of Power and also for solving some 
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complicated problems of contingent danger. There is little doubt 
that the restraint on the States was due to contingent danger. 
Again, if a big power by some form of, threat does not allow the 
smaller neighbouring powers to enter into treaties as among them- 
selves or with other powers dus to some contingent danger of which 
it is itself afraid, it is an arrangement born of expediency and can- 
not amount to any exercise of a right of sovereignty or suzerainty. 
Such arrangements made with the consent of smaller sovereign 
states cannot detract from their position aa sovereign Independent 
States. They may be in the interest of the greater power or to the 
advantage of the smaller ones. But they cannot affect their 
sovereignty which is composed of various strong elements referred 
heretofore as existing in the Indian Native States to their fullest 
extent. : 

The second point falls exactly on the same ground. A mutual 
arrangement not to enter into treaties with powers other than 
the British cannot affect the sovereignty of the States clearly 
recognised as Independent in the Treaties made with them at the 
time of or at the concluslon of a war or a political situation. Let 
us make this clear with a hypothetical example. Sweden, Belgium 
and Denmark are smaller sovereign states and France is a greater 
one. If France for expediency imposes a condition on any one of 
thèm not'to contract a Treaty with Russia which isa little further 
offand the smaller power does for the purpose of avoiding an 
impending war on it by France agrees to it, will the sovereignty 
of the smaller power be affected in the eye of International Law ? 
The simple answer from precedents and customs is that it will not 
be so affected. The sovereignty af the smaller state will remain 
unaffected. It goes without saying that States like Hyderabad, 
Baroda and Gwalior gre greater in area and population than most 
of the smaller European Powers and their position in International 
Law cannot nowadays be taken as affected by such limitations. A 
mere limitation of power unrecognised by other sovereign indepen- 
dent states has no value in Public International Law except as to 
the additional right thus acquired which may sometimes be recog- 
nised. It cannot affect the sovereignty of the State as such. In 
the case of the Indian Native States it has further been recognised 
in the Government of India Act of 1935 that they have a distinct 
right either to join the Indian Federation or to remain as they are. 
The British suzerainty over them which has not been acquired by 
any legitimate method recognised in International Law is of course 
verbally asserted although such assertion is not likely to be of 
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much value in the eye of Public International Law. Moreover by 
treaties, capitulations, grants, usage and sufferance the British State 
or as they call it now the British Commonwealth of Nations has 
jurisdiction in diverse foreign countries and not alone within the 
bounds of India. This has not in any way affected the position of 
the foreign countries concerned in Public International Law with 
regard: to their sovereignty in the family of nations composing 
mankind, whether such countries are big or small. 

The fourth point is far less indicative of any surrender of 
sovereignty on the part of the States. A Durber isa formal affair 
and attendance to it cannot generate any right in any state on the - 
point of sovereignty. A step in mere courtesy cannot be interpreted 
as submission and to the credit of the Indian Native States it may 
be said that at least one valiant Sovereign refused even this courtesy 
to a British monarch in the course of one such Durber. Moreover 
a State Durber is a function in which representatives of European 
or American foreign states may be invited. If such invitations were 
interpreted as indicative of political submission most states may 
consider twice before they send a representative. The supreme 
head of the State will of course refuse to attend under some plea 
or another. It need hardly be said that International Law will set 
very little value to attendance caused by illegitimate pressure in the 
face of the salutes which the states recaive as their due on account 
of their position as sovereign states within the subcontinent-of 
India.. í 

The right to depose exercised at times by the British represen- 
tative of the Government of British India is a mere act of the 
exercise of illegitimate force on the part of neighbouring power 
and is as such absolutely unsustainable in International Law. The 
states submit to it partly out of fear of aggression, partly on account 
ofa sense of shame. The deposition of Nabha brought Indis-wide 
chorus of protest and the deposition of the Holker and the 
threatened deposition of the Maharaja of Kashmir in the early 
twenties of this century on moral considerations were submitted 
to from a senses of shame. Such submission does not affect the 
position of native states in general or of any individual native state 
in the eye of International Law, It may be pointed out as è prece- 
dent that several European powers interfered in the internal affairs 
of Turkey on tha ground of unchristian conduct and inhuman 
treatment of subjects and ultimately divided the Turkish State 
curving Rumania, Servia and Bulgaria out of it dnd still the sove- . 
reignty of Turkey was untouched. A power to depose exercised by 
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no treaty but submitted to on account of a'great contingent danger 
to the people of the state in the interest of the state itself on one 
particular occasion and this, too, not without protest, cannot amount 
to any surrender of sovereignty in Public International Law. Such ' 
depositions haye been more common in European countries during 
the first half of the aoth century than anywhere else. They have, 
however, rowhere affected sovereignty of the country in Interna- 
tional Law. The sixth point is easily challenged. Payment of 
tribute cannot affect sovereignty. Tibet pays annual tribute to 
Nepal as required by the terms of a treaty and this did not affect 
her position as a sovereign independent state. In fact she declared 
war against Nepal as independent sovereign state in rgs9 though 
ultimately she had to apologise and pay a reparation. 

On the background of the facts and situations set forth herein 
it will easily appear that the position of the Native States has not 
been affected according to Public International Law by the 
unwarranted steps taken by the Government of British India acting 
under advice or suggestion from some Executive heads of the 
British State. The sovereignty of the States that have not formally 
surrendered it by treaty or other legitimate means remains where it 
is. The Public International Law recognises after the law of the 
Romans the doctrine of Postlimini in several cases. So that if the 
Quit India or the Quit Asia cry succeed, the Indian Native States 
will be perfectly entitled to throw overboard all the limitations 
introduced by byelaws on some of their powers by the superior 
neighbouring British State. The cloud thrown on their 
sovereignty, which in substance remains unaffected, will 
then be gone and they will be able to stand on their own legs as 
supreme de facto and de fuse heads of some absolutely sovereign 
"states without any limitation to their power, position and authority 
as such, l 
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Topical Titbits. Se 

Constitution. ELM ee 
Is there anything in a Constitution ? The question requires an 

answer even in this intel ligent age. : M 

* * 7 * r 

Wo find three kinds of constitution in the mcdern. world 
monarchical, democratic and communistic. The question often 
is which is the best and the most suited to the time? Which will 
maintain and help forward the progress. 9E bumanity : as. a- whole 
with the least possible friction? . ; 


* 4 aE = * r .. € 


Our answer to the question is simple. There is much in inde. ' 
pendence but little in constitution as such. Experience of world ` 


politics during the present half of the twentieth Sany has hun sn 
us this. - 


* * c * * 


Without independence a nation cannot grow. But without a” 
constitution, laborious and longwinding, it can. If. there be an , 


independent benevolent monarchy it can do much more for the 
country than a democracy full of cliques. and quarrels.. If there 


be a good and honest democracy with wider views of life and: 
` things, it can do much more for- the people than..a communistic 


constitution like that of Russia installed through blood. 


* * i * 5.2 cu. +*+ 


We shall illustrate what we say. During the reign of the great 
Queen Victoria even we Indians felt that a benevolent monarch 
was behind the autocratic constitution, of India. People .were not 
atallunbappy but praised British rule as something excellent. We 
haye had a much better constitution in our Legislative - Assemblies 
and in our corporations and municipalities. Have we in any way 


been the happier for it ?. People who bles the., British rule, of ` 


the good Queen Victori are frbely, cystig, te, Bish, rale of, tba, 
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modern times. And the cry of Quit India has reached all the 
corners of the globe. . 
* vn ZAR IU ORO auri 

The truth is that tbe world is more busy about building consti- 
tutions than about building individual character, Men are running | 
after frameworks without paying attention to heartwork. Politics is’ 
the order of .the.day . even. with boys -in their.teens and-not having. - 
moral equipment on which. alone. a political framework monarchical, 
aaa or coun Gan. , Peers qund. 

* 

The result has been disastrous. Discipline both from individual 
life and group life is vanishing. The administrations everywhere” 
are corrupted and people are evading law both national and inter- 
national. Wars have come to b» recuming and national leaders 
misleading nations are bringing havoc among mankind, over and. 
over again. It is our firm belief that no particular country or 
party was responsible for..the last six years’ war. -It'was some 
leaders shrewd, vain and selfish, of &llithe principal natiohs who; : 
by their unseen ways and uncouth manouvree, invited this 
catastrophe to the society, of men and thus, brought ruin in LE 
ruthless ure upon the pe world., 
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era edt ct ch [ 

Near bou wine saw ribs Bengal Gonatitulion at Wok We, 
also see the constitution of..the Calcutta Corporation. Our honest 
opinion is that the word Corruption could be writ large on the 
‘forehead of both or rathe? as a motto on both the" Writers ‘Bui 

ding and the Building of the “Calentta Corporation. Both the" 
ministries that have falloh wete utterly ‘corrupt and ak for the" 
gigantic depot of corruption ‘having the ‘fate ‘df four million people‘ 
within its ‘grdap it present "resolve seems tó be ^ 

" "^^ (Man may come and man ray go 

But I go on for ever" f OSs 

in my own line of Corruption. 


i ' ' ceke, SH I * "m f za ag. 


»ü Uotar ids 


t c 


"The truth is that no constitution can’ save any hation fot any » 
length “of time unless the authorities devise effective means for ' 
impróving character through education, of the right type-: 1 Science : 
„and political ‘doctrines have taken us far wrong. Law and educi; " 

. tion alone will adve. ' Ahd by liw we. do "not simply mean ‘Tegisla= : 
tive enactments, We mean by it discipline i on lifa not ‘only on thé” 
national life Ai a whole but alio ön the {adividual Life also, ^^ ^^" ^^ 
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tu 1 UR pä ko . s" uota, l 
What is the ad or object” of. law?' ‘Or in other words vy 
does law exist ?' j 
C ia a Oe o wn Pa 
A judge or a practiciaing lawyer- will at once teply- ‘Why, to 
administer justice. Who could administer Justice without law and ` 
how could society stand without such administration ? , 


diu » * : mi ds» 


: The 'jurists, however, have gone deeper into ‘the problem. 
They have examined the concept of justice and have found that’ 
in human history justice has varied under different circumstances 
and different situations of social facts. Justice itself is something 

, variable so that the object of law or the end of law taken asa 
whole cannot be mere administration of justice. Law is an insti- 
tution and has other, ends.also in view. 
* E tl eS * 


There was a time -when law: was taken as existing to keep 
the peace. In society based on kinship such a conception was 
useful and sufficient. Later on with the growth of society the end 
of law was to maintain the status quo. For merely keeping the 
peace was not sufficient when human interests, claims and desires 
became more numerous. Then came the theory, that law existed, 
for protecting ‘maximum selfassertion. of the individual’, This is: 
what is called the political theory of law which received its 
expression in the famous French Revolution. It reigned supreme 
till the end of the nineteenth century during this period when 
Laissez fair was the cry of the day. But this is not the” fnodern 
conception of the end of law. The modern concéption, as` the ' 
famous American jurist Roscoe Pound puts dt is this ‘Law is a! 
social institution to satisfy social wante—the’ claims and demandi ` 
involved in the existence of civilised sociéty—by glving effect to 
as much as we may, with the least sacrifice, so far as such wants 
may be satisfied or such’ claims giver effect to by .an ordering of 
human conduct through politically Sigi society: (Introduction 
to the Philosophy of tiga 99 - p ; 
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This detinidon or delimitation of MT law is the most 
modern. It is also the most dynamic. We are afraid, however, 
that this too, is not sufficiently comprehensive. "For law still 
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keeps the peace, it still maintains the status quo. Tt still 
delimits individual selfassertion. And now that with the advance 
ofscience, industry and means of communication, social wants, 
‘claims and demands and their control and delimitation loom 
large before.our eyes and are facts which law as a social institu- 
tion must take into consideration, it must take unto itself the 
problem of controlling and adjusting and encouraging human 
wants, claims and demands, as they are. It is not that ene end 
of law of one age is eliminationg another end of law of another 
age. But that by a functional attitude all the ends must be 
assimilated and adjusted from time to time into an end which is 
at once more comprehensive and more dynamic. 
* * + * 


- The end of law is not therefore merely to administer justice. 
There can be no such permanent and stable postulate. What- 
ever the Law for the age and for the time being may be, the end 
oflaw is the due adjustment and delimitation of interest, wants, 
claims, and demands both of the individuals and of society so as to 
further the cause of the civilisation of the day. 


[ l "m T n 
~“, Are there any essential requirements for thé creation of a 
valid Trust? There are and Sir Lancelot Sanderson lays them 


down in the famous case of Patel v. Jaan Chandra (1). 
* * * *c 


. Says his Lordship ‘In the first place it is material to ascertain 
‘the.anthor or authors of the trust. Next the intention to create 
a trust must be indicated by words or acts with reasonable certainty. 
The purpose of the trust, the trust property, and the beneficiaries - 
must be indicated and in such a way that the trust could be admi- 
nistered-by the Court if the occasion arose’. — — m 

Au ad LEE + 2 


ZAI this is true. A trust, that is vague, in material particulars, 
canhot be enforced in law. But suppose the purpose- of -the 
trust is generally vague but is found to be reasonably ascertainable - 
so far as one particular object i» concerned. Other things being 
in-form and all right, can such a trust be partially enforced? In 
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the famous Kayastha Pathshala case their Lordships of the Judicial 
Committee held that the ascertainable portion of the trust can be 
enforced in law. The limited intention of the author of the trust 
is, in such cases, specifically given effect to on account of its being 
specific, although the rest of the trust may fail and have no effect 
in law whatsoever. | ME 

i * i * * * 

Now, suppose, the trust is not a formal one but one that 
arises out of a contract or a constitution, -as it was held to arise 
in the famous case of the AU India Spinners Association v. 
Commissioner of Income Tax, Bombay (1) How do..we find 
bere the element of ‘intention’? In-such cases, we presume, 
the intention is not to be found but to be gathered from the cons- 
titution or the contract. Tbus if three men sit together, make 
rules for establisbirig and for conducting a school with joint funds 
and public subscription and actually construct the school, buil- 
ding for the public, equity and equitable considerations will make 
the school a public school and the building a public building. A 
member of the public, whether he has paid the subscription 
or not, will have right to pray for a declaration that the school is 
a public institution if the public interest suffers by any encroach- 
ment due to any private interference. But where is the essential 
intention of raising such a trust? It cannot be found in any for- 
mal deed. It cannot be directly seen in the contract. It must 
be gathered in such a case from the common purpose for which the 
contract or constitution was made. The intention is in the pur- 
pose, though it is not coeval with it. . 

* * . + *. 


Thus the trust law, as it is, stands modified at this date at 
these two points, namely, that a Trust may be partially enforced 
if it is specific enough. And secondly the intention so essential 
far the creation of a trust whether expresa, implied, may in the 
case of contracts and constitutions be read in the purpose of the 
contract or the constitution. Their Lordships of the Judicial 
Committee apparently adopted this theory for intention when 
they held that trust or legal obligation in favour of the public and 
for public utility arose from the constitution of the All India 
Spinners Association of Bombay. 


() (1945) L L. R. Bom. 153. 
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Dr. 8. C. Basak. - 


In the death ‘of Dr. Saratchaidra Basak the Calcutta Bar has 
lost one of its most brilliant luminaries. Born of one of the ordinary 
families of Bengal this highly talented figure rose to the topmost 
ladder of High Court practice by sheer merit and industry, He 
was enrolled as vakil in 1900 and practised in the High Court 
for full fortyfive years with unequalled success, ability and honour. 
His scholarship was vast, his method was extremely fair and 
his intelligence was extremely fine. He was an unswerving 
fighter, an unfailing friend and by his death the Calcutta Bar 
is distinctly poorer.. We, offer. our sincerest condolence to the 
members of his family. . May his soul rest in peace | 


"Sir Rupendra Coomer Mitter, Kt. 

We ‘congratulate Mr. Justice R. C. Mitter on the 
knighthood recently conferred on him by His Majesty the King. 
Frank by habit, honest: to the core, bold, penetrating and indus- 
trious this great personality has adorned the High Court Bench 
for good many years. We . have hardly met a brain so full 
of legal maxims and decisions and so powerful in analytic vision 
which is essential for administering justice under the British 
system. We wish him more glories in years to come. For we 
are confident that he richly deserves them by sheer merit and 
by his unfailing devotion to the high duties thar he daily performs. 
We canassure His Lordship that the whole Calcutta Bar has 
absolute, confidence in his scholarship, ability and courage, and 
will have it as long as he adorns the -Bench with his towering 
personality. We feel honoured by the honour so fitly conferred 
upon him. 


& C. 


